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United States of America, ss :

The President of tlie United Stales:

To Henry F. Smith, George C. Sinith, infayiU, and Eliza

A. Smithy their guardian, fo Eliza A, Smith and to Eliza

A. SmitJi as Adviinistiatrix of the Estate of Henry

Smith, deceased, and to Clinton L. White and W. H
Cohb, their proctors,

GRKETINtl:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for tlie Ninth

Circuit, to be hoklen at the city of San Francisco, in the

State of California, on the 29th day of August next, i»ur-

suant to an order allowing an appeal, filed in the Clerk's

Office of the District Court of the United States, for the

Northern Districtof California, wherein theOccidental and

Oriental Steamship Company is the appellant, and you

are appellees, to show cause, if any there be, why the de-

cree rendered against the said appellant as in the said de-

cree mentioned should not be corrected, and why speedy

justice should not be done to the parties in that behalf.

Witness, the Honorable William W. Morrow, Judge

of the United States District Court for the Northern Ijis-

trict of California, this 31st day of July, A. D. 1894.

WM. W. MORROW,
U. S. District Judge.

Service of the within citation, by copy, admittted this

81st day of July, 1894.

Clinton L. White and Wm. H. Cobb,

Proctors for Appellees.

Endorsed: Filed ,[uly 31st, 1894.

Southard Hoffman, Clerk.
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]n the District Court of the United States in and for the

Northern District of California.

Henry F. Smith and George C.

Smith, Infants, by Eliza A.

Smith, tlieir Guardian, and Eli-

za A. Smith, for herself and as

Administratrix of the estate of

Henry Smith, Deceased.

Plaintiffs,

vs.

Occidental & Oriental Steam-

ship Company, a corporation,

AND Pacific Coast Steamship

Company, a corporation,

Defendants.

Plaintiffs complain against defendants, and for cause of

action against them allege

I.

That i)laiiitiffs, Henry F. Smith and George C. Smith,

are infants, under the age of fourteen years, residents of

the county of Sacramento, State of California, and that on

the 15th day of August, 18U0, in the Superior Court of

the county of Sacramento, State of Calitornia, upon due

proceedings had and notice given, the plaintiff, Eliza A.

Smith, was appointed guardian of said infant plamtiffs,

and duly qualified as such guardian, and letters of guard-

i uiship of said infant plaintiffs, were duly issued to Iier by
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said Superior Court, under the seal tlierebf, which letters

have not been revoked, and ever since said time plaintiff,

Lliza A. Smith, has been and now is, the duly appointed,

qualified and acting guardian of said infant plaintiffs.

IT.

That the infant plaintiffs herein are children, and the

plaintiff, Eliza A. Smith, is the surviving wife of Henry

Smith, deceased, hereinafter mentioned, the plaintiffs are

tlie next of kin and only heirs at law of said Henry

Smith, deceased.

That said Henry Smith was a resident of the County

of Yolo, State of California, at the time of his death, and

that he died intestate, and on or about the day of

October, 18-8, upon due proceedings liad and notice

given, plaintiff, Eliza A. Smith, was by an order of the

Superior Court of the County of Yolo, State of California,

duly appointed administratrix of the Estate of said Henry

Smith, deceased, and said plaintiff thereupon duly quali-

fied as such admin^tratrix, and letters of Administration

of the Estate of said Henry Smith, deceased, were there-

upon duly issued to her by said Supreme Court, which

letters have not been revoked, and ever since said time

plaintiff, Eliza A. Smith, has been and now is the duly

appointed, qualified and acting Administratrix of the Es-

tate of Henry Smith, deceased.

III.

That the defendant, Occidental and Orriental Steamship

Company, is a corporation, duly organized and incorporated

for the purpose of, and was at all the times herein
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inentioiied and still is conducting business as a coinnioii

carrier, engaged as such in running lines of steamship and

carrying passengers thereon for hire between the port of

?an Francisco, in California, and other ports of the Pacific

Ocean, and at all times herein mentioned was and still is

the proprietor of a certain steamship named the " Oceanic,'*

which is employed by said defendant in making voyage!-,

cariying passengers, b^.'tween San Francisco and Yoko-

homa.

IV.

That defendant, Pacific Coast Steamship Company, is a

corporation duly organized and incorporated for the pur-

pose of and was at all times herein mentioned, and still is,

conducting business as a common carrier, engaged as such

in lunning lines of steamships and carrying passengers

thereon for hire between the Port of San Francisco, in

California, and other ports of the Pacific Ocean, and up

to the time of the sinking and loss of said steamship, on

August 'Jliiid, 1888, as hereinafter set forth, was the pro-

prietor of a certain steamship named the " City of Chester,"

which was employed by said defendant in making voyages,

carrying passengers for hire on the Pacific Ocean, between

San Francisco, California, and Eureka, California.

V.

That on the 22nd day of August, 1888, at San Fran-

cisco, California, the defendant, the Pacific Coast Steam-

ship Comfjuny, received Henry Smith on boaid its said

steamship " City of Chester/' for the pui-pose of conveying

Iiim, said Henry Smith, as a passenger on said steamship

from San Francisco to Eureka, California, for the price
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charged by s^aiJ defendant therefor and which the Hn'.d

Henry Smith pnid to the said defendant in advance.

VI.

Tliat defendants herein, on said 22nd day of Angust,

l.-^'SfS, so nescligentlv, nnskilifully and wronofnllv condncted

tlieinselves and so misbehaved in the management of their

respective steamsliips, the "Oceanic" and the "City of

Cliester," tliat, throngh the gross negligence, nnskillfnlness

and wrongful acts of detendants, their respective agents,

sei'vants and employees, the said two steamships, the " City

of Chester" and the "Oceanic^' were caused to collide

and strike together, at or near the entrance to the harbor

of San Francisco, and within less than three miles from

the shore, and thereby, and through the gross negligence,

nnskillfnlness and wrongful acts of defendants, their re-

spective agents, servants and employees, said steamship, the

" City of Chester " was caused immediately to sink beneath

the waters, and was wholly lost^ and the said Henry Smith

who was, as afores.iid, a passenger on board said steamship,

was carried down with said steamship beneath the waters,

and thereby, and without any fault or negligence on his

part, but solely through the gross negligence, unskillfulness,

and wrongful acts of defendants, their respective agents,

servants and employees, was drowned and deprived of his

life.

VII.

That said Henry Smith was, at the time of his death,,

of the age of about thirty-two years, was in perfect health,,

intelligent, well educated, industrious, of good habits, a

kind and loving husband and father, providing well for
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his family, of good business ability, and had eveiy pros-

pect before him of a long, useful and prosperous life, and

])laintiffs herein were dependent upon and were actually

suj)ported by him, and they have, by his said death, suf-

fered damages in the full sum of seventy-five thousand

dollars.

VIII.

That plaintiffs have been further specially damaged in

the sum of two hundred and seventy-five dollars, neces-

sarily hud out and expended by them in bringing the body

of said Henry Smith from San Francisco to Sacramento,

the place of burial thereof, and for procuring a cemetery

lot, and for the necessary funeral expenses of said Henry

Smith.

AVherefore, plaintiffs pray judgment against defendants

for seventy-five thousand two hundred and seventy-five

dollars, and costs of suit.

CLINTON L. WHITE,
Attorney for Plaintiffs.

State of California,
]

County of Sacramento.
J

Eliza A. Smith, being first duly sworn, says that she is

one of the plaintiffs in the above entitled action. That

she has heard the foregoing complaint read, and knows the

contents thereof, and that the same is true of her own
knowledge, except as to the matters therein stated on in-

formation or belief, and as to those matters she believes

it to be true.

Eliza A. Smith.
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1

Subscribed and sworn to before me this 16tli day of

August, 1890.

[seal.] Clinton L. White,

Notary Public.

[Endorsed.] Filed August lOtli, 1890.

Southard Hoffman,

Clerk.

By J. S. Mauley, Deputy Clerk.
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In the District Court of the United States, in and for the

Northern District of California.

He.vuy F. Smith axd Geoege C.

Smith, Infants, by Eliza A.

Smith, their Guardian, and

Eliza A. Smith for Herself

and as Administratrix of the

Estate of Henrj Smith, De- f

ceased,

Plaintiff, ^
;^t^^

257.
vs.

Occidental and Oriental

Steamship Company, a Cor-

poration, and the Pacific Coast

Steamship Company, a Cor-

poration,

Defendant.

The President of the United States of America,

GREETING:

To the Occidental and, Oriental Steamship Company, a

Corporation, and Jacific Coast Steamship (Jompany, a

Corporation, Defendants.

You are hereby required to appear in an action Ijrought

against you by the above named plaintiff, in the District

Court of the United States for the Northern District of

California, and to file your plea, answer or demurrer to

the complaint filed therein, in the office of the Clerk of

said Court in the City and County of San Francisco within

ten days (exclusive of Sundays and day of service) after
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the service on you of this summons—if served in this

'County; or if served out of this county, then within tliirty

days—or judgment by default will l)e taken against you.

The said action is brought to recover seventy-five

thousand two hundred and seyenty five (.f75,'J75) dollars

damages and costs of suit, as will more fully and at large

.appear from the duly certified copy of complaint accom-

panying this summons; and if you fail to appear and

plead, answer or demur, as herein required, judgment by

default wdll be entered against you.

Witness, the Honorable Ogden Hoffman, Judge of said

Court, this 19th day of August, in the year of our Lord

one thousand eiglit hundred and ninety and of our Inde-

pendenc<' the one hundred and fifteenth.

(Seal.) Southard Hoffman, Clerk.

United States Marshal's Office, I

Northern District of California. (

I hereby certify that I received the within writ on the

20th day of August, 1890, and personally served the same

on the 21st day of August, 1890, on Pacific Coast Steam-

ship Company by delivering to and leaving with Geo. C.

Perkins, who is a member of the firm of Goodall, Perkins

<fe Co., managing agents of said Pacific Coast Steamship

Company, said defendant named therein personally, at the

City and County of San Francisco in said District, a certi-

fied copy thereof, together with a certified copy of the

complaint, certified to by Southard Hoftman, Clerk of said

Court, attached thereto.

W. G. Long, United States Marshal.

By P. H. Maloney, Deputy
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San Francisco, August 21st, 1890.

I hereby certify that I received the within writ on the

2Uth (lay of August, 1890, and personally served the same

on the 20th dav of August, 1890, on the Occidental and

Oriental Steamship Company by delivering to and leaving

with D. D. Stubbs, Secretary of said Occidental and Ori-

ental Steamship Company, said defendant named therein,

personally, at the City and County of San Francisco in

said District, a certified copy thereof, together with a cer-

tified copy of the complaint certified to by Southard Hoff-

man, C'lerk of said Court, attached hereto.

W. G. Long, United States Marshal.

By P. H. Maloney, Deputy.

San Francisco, August 20th, 1890.

Endorsed : Filed August 21st, 1890.

Southard Hoffman, Clerk.
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In the District Court of the United States, in and for

the Northern District of California.

Henry F. Smith and George C. Smith,

Infants, by Eliza A. Sjmith, their

Guardian, and Eliza A. Smith, for

herself and as Administratrix of the

Estate of Henry Smith, (]eceased.

Plaintiffs.

vs.

Occidental & Oriental Steamship

Company, a Corporation, and Pacific

Coast Steamship Company, a Cor-

poration,

Defendants.

Now conies the defendants, the Occidental and Oriental

Steamship Company, and demurs to the complaint of the

plaintiffs in the above entiticd action, and for cause of de-

murrer alleges and shows to the Court as follows

:

That there is a misjoiner of parties plaintiff" in this.

1st. That the plaintiff or the personal representative

to wit, the administratrix of the esiate of Henry Smith,

deceased, has brought this action under the provisions of

section ri77 of the Code of Civil Procedure of the State of

California, and has in the same action united with her, as

plaintiffs, the children of said deceased and herself indivi-

dually, as the heirs a)id next of kin of said deceased, who

have no right, title or interest in the subject matter of

said action so brought by said administratrix, and no
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standing in Court to maintciin tliis action as co-plaintiffs:

witli her.

'inch That the plaintiffs, Henry F. Smith and George

C. Smith, infants, by ElizM A. Smith, their guardian, and

Eliza A. Smith (the children, widow, heirs at-law and

next of kin of Henry Smith, deceased), have brought thi&

action under the provision of section 377 of the Code of

Civil Procedure of the State of California, and have in the

same uction united with them as plaintiff, Eliza A. Smith,,

administratrix of the estate of Henry Smith, deceased, as-

such administratrix. That stud administratrix of said

Henry Smith, deceased, has no right, title or interest in

the subject matter of said action so brought by said heir-

at-law and next of kin of said deceased, and no standing

in Court to maintain this action as co-plaintiff with said

heirs-at-law.

ord. That the said complaint does not state facts suffi-

cient to constitute a cause of action.

4th. That several causes of action have been improp-

erly united in said complaint, to wit: A cause of action

belonging to Eliza A. Smith, administratrix of the estate

of Henry Smith, deceased, against the defendants and a

cause of action belonging to the heirs-at-law and next of

kin of Henry Smith, deceased, against said defendants.

oil). That said complaint is ambiguous, unintelligible

and uncertain ; in this, it is impossible to determine from

said complaint whether said action is an action sought to

be maintained by the heirs-at-law and next of kin of

Henry Smitli, deceased, against the defendants, or is an

action sought to be maintained by Eliza A. Smith, admin-
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isti-atrix of the cstnte ot Henry Siiiitli, deceased, a<^uiiist

the same defendant. That all said parties cannot jointly

niaiiitain this action. That the plaintiffs in such an action

must he either the heirs-at-law or the personal repiCoenta-

tive of the peison, not being a minor, whose death is

alIeo;ed to have been caused by the wronofnl act or neglect

of another, and that both cannot unite in an action for the

same cause of action uijder the provisions of section 377 of

the Code of Civil Procedure of the State of California.

Wherefore, defendant demands that the prayer of said

complaint may be denied, and that it have and recover of

plaintiffs its costs herein incurred.

W. H. L. BARNES,
Attorney for Defendant, Occidental and Oriental Steam-

ship Co.

State of Califorxia, )

City and County of San Francisco,
j

W. S. Hiukle, being duly sworn, deposes and says that

he is manaoino- clerk for W. H. L. Barnes the attornev

of record for the Occidental and Oriental Steamship Com-

pany, one of the defendants in the above entitled action,,

and that tlie said W. H. L. Barnes resides and has his

office at the City and County of San Francisco, State of

California ; that Clinton L. White is the attorney of record

for the above named plaintiffs in said cause, antl that he,

said Clinton L. White has his office at Rooms 10 and 11,

Sutter Building, Sacramento, Sacramento county, in said-

State ; that in each of said two places there is a United

States postoffice, and between said two places there is a regu-

lar daily communication by mail ; that on the 27tli day of
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August, 1890, deponent served a true cony of the forego-

ino- demurrer in said action on said Clinton L. White, the

siiid attorney for said plaintiffs, by depositing such c()i)y

of demurrer of said dute in the postoffice at said City and

County of San Francisco, properly enclosed in an envel-

ope, addressed to said Clinton L. White, attoiney-at-law,

at Rooms 10 and 11, Sutter Building, Sacramento, Sacra-

mento county, where said attorney has his office, and pre-

paying the postage thereon.

W. S. HiNKLE.

Subscribed and sworn to before me, this 27th day of

August, 1890.

(Seal.) Geo. T. Knox,

Notary Public.

Endorsed : Filed Aug. 27th, 1890.

Southard Hoffman,

Clerk.

At a stated term of the District Couil of the United

States of America, for the Northern District of California,

lield at the Court Room, in the City of San Francisco, on

Thursday, the 29th day of January, m the Year of our

Lord One Thousand Eight Hundred and Ninety-One.

Presi-:nt :

—

The Honorable Wm. W. Morrow, Judge.

Henry F. Smith, et al.,

vs.
, ^^

rp r^ r^ ^ No. 257.
liiE Occidental AND Oriental

Steamship Company.

In this cause the demurrer to the complaint herein having



Occidental & Oriental Steamship Company. I')

been submitted to tlie Court for consideration and decision
;

now after due consideration bad tbereon, it is by tbe Court

ordered tbat tbe said demurrer be and tbe same is bereby

overruled witb leave to tbe defendants to answer witbin

twenty days.

In the District Court of the United States, in and for the

Northern District of California.

Henry F. Smith and George C.

Smith, Infants, by Eliza A,

Smith, tbeir Guardian, and

Eliza A. Smith for Herself

and as Administratrix of tbe

Estate of Henry Smith, De-

ceased,

Plaintiffs,

vs.

Occidental and Oriental

Steamship Company, a Cor-

poration, and tbe Pacific

Coast Steamship Company, a

Corporation,

Defendants.

Now conies tbe Occidental and Oriental Steamsbijr

Company, one of tbe defendants in tbe above entitled,

action, and makes its separate answer to tbe complaint of

tbe plaintiffs berein, and alleges and sbows to tbe Court

as follows

:
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I.

The defeiuliuit has no knowledge or belief suflieient to

enable it to answer the allegations contained in Paragraph

I of said complaint, and therefore and on that ground

denies the said allegations and each and eveiy of thetn.

11.

Defendant has no knowledge or belief sufficient to en-

able it to answer the allegations contained in Paragi-a})h II

of said complaint, and therefore and on that ground denies

the said allegations and each and every of them.

III.

Defendant admits the allegations contained in Paragraph

III of said complaint.

IV.

Defendant has no knowledge or belief sufficient to en-

able it to answer the allegations contained in Paragraph

IV of said complaint, and therefore on that ground denies

the said allegations and each and every of them.

VI.

The said defendant denies that on the 22d day of August,

1888, or at any other time, it negligently, unskillfully or

wrongfully conducted itself separately or in conjunction

with the steamship "City of Chester" or so or at all misbe-

haved itself in the management of said steamship "Oceanic,"

or either by itself, or in connection with the said "City of

Chester," or at all, that through the gross or other negligence,

unskillfulness or wrongful acts of the said defendant, either
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by itself or in conaection with said co-defendant, or its

agents, servants or employees, the said two steamships, the

^'Oceanic" and the "City of Chester," were caused to col-

lide and strike together at or near the entrance to the har

bor of 8an Francisco, or elsewhere, or within less than

three miles from shore, or any other distance, or thereby

or through the gross or any negligence, unskill fulness, or

wrongful or other acts of this defendant, its agents, serv-

ants or employees, either separately or in connection with

its co-defendant, or its respective agents, servants, em-

ployees, the said "City of Chester" was caused immediately

or at all. or ever, to sink beneath the waters, or was lost,

or the said Henry Smith was carried down with said steam-

ship beneath the waters, or thereby, or without any fault

or negligence on his part, or solely, or at all, through the

gross or any negligence, unskillfulness or wrongful or other

acts of said defendant, its agents, servants or employees,

either separately or" in connection with its co-defendant,

or its agents, or servants, or employees, said Henry E.

Smith was drowned or deprived of his life.

And this defendant further answering the allegations

contained in Paragraph VI of said complaint alleges, that

on the day and year on that behalf alleged in the com-

plaint, it was in possession of and operating upon a steam-

ship route between San Francisco and Yokohama, the

steamship "Oceanic." That said steamship was in all re-

spects well found, equipped and manned, and in evei-y

respect tit and suitable for the voyage upon which she was

then engaged. That on said day the steamship "Oceanic"

was approaching the port of San Francisco under charge

of a competent pilot, and proceeded with all proper care
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}iii;l circumspection to enter the harbor or port of San

Frtinci?co. That at the time of her so entering said port

or harbor there was a light and variable fog on the Bay of

San Francisco, sometimes lifting so that the sigiit was com-

ptiratively unobscnred, and at other times closing thickly

down upon said steamship. That said steamship was

slowed down to what is known as "dead slow,"

and lookouts were posted, and the ship steered

in tlie track usually taken by inbound steamships.

'I liHt while so carefully proceeding, and in the exercise

of the utmost care and diligence, those on board of the

"Oceanic" and in charge of her heard a steam whistle,

which was instantly replied to by that on said steamship

" Oceanic ;

" that thereafter, and while the engines of the

sjiid steamship "Oceanic" were put at "dead slow " and

the steam whistle kept going at intervals of one minute,

and at about 9:25 a. m., a vessel was observed off the star-

board bow of the "Oceanic." That the pilot in charge

of said "Oceanic" then ordered two blasts of the whistle,

which is understood to mean, " I am starboarding," and

the helm of the " Oceanic" was immediately put hard to

starboard, and the said steamship " Oceanic " answered

the helm at once. The vessel so signaled replied with two

bla«5t upon her whistle, which was understood to mean

that the signal so given by the pilot of the " Oceanic
"

was understood, and the same signal was thereupon re-

peated. But for some reason the said " City of Chester"

Wits not steered in accordance with said understanding, or

filled to mind her helm. Thereupon the engines of the

siid steamship "Oceanic" were stopped and reversed to

f dl speed astern, and thereafter the said steamships col-
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lided, the stem of the "Oceanic" penetrating the poi-t side

of the "City of Chester" about forty feet from the bow.

That every effort was made by the officers and crew <>f the

said steamship "Oceanic" to save life, and ropes and

buoys were thrown over and the boats of tlie "Oceanic"

were promptly manned and hjwered.

And defendant fui-ther alleges that said disaster occurred

without any fault of any description on the part of those

in charge of and controlling said steamship " Oceanic,"

and that after the occurrence of said disaster every effort

which was possible under the circumstances was made to

save the life of the said Henry Smith, as well as of those

of all other persons on board of said vessel.

VII.

Defendant has no knowledge or belief sufficient to en-

able it to answer the allegations contained in Paragraph

VII of said complaint, and therefore and on that ground

denies the said allegations and each and every of them.

And the defendant denies that by reason of any act or

omission of the defendant, the Occidental and Oriental

Steamship Company, the plaintiffs suffered damages in

the full sum of seventy-five thousand ($75,000) dollars

or any other sum whatever.

YIII.

Defendant has no knowledge or belief sufficient to en-

able it to answer the allegations contained in Paragraph

VIII of said complaint, and therefore and on that ground

denies the said allegations and each and every of them.

And the defendant denies that by reason of any act or
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omission of the defendant, the Occidental and Oriental

Steamship Company, the plaintiffs have been specially

damaged in the sum of two hundred and seventy-five

($•275) dollars or any other sum whatever.

V/herefore the defendant, the Occidental and Oriental

Steamship Company, one of the defendants as aforesaid,

demands judgment in its favor against said plaintiffs and

each of them, and for its costs and disbursements made in

defending this action.

W. H. L. BARNES,
Attorney for O. & O. S. S. Co.

State of California,
|

City and County of San Francisco. (

^^*

D. D. Stubbs, being duly sworn, deposes and says that

he is an officer of the above named defendant corporation,

to wit
:
The Secretary thereof; that he has read the fore-

going Answer and knows the contents thereof; that the

same is true of his own knowledge, except as to the mat-
ters which are therein stated on his information and belief,

and as to those matters that he believes it to be true.

D. D. Stubbs.

Subscribed and sworn to before me, this 13th day of

February, 1891.

t'^eal-] E. B. Ryan,

Notary Public.

Endorsed: Filed February 18th, 1891.

Southard Hoffman,

Clerk.
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/// the Dis'rict Cornel of the United States in and for the

^ 07'ther71 District of California.

Henry F.Smith and George 0.

Smith, Infants, by Eliza A.

Smith, their Guardian, and

Eliza A. Smith for herself

and as Admini*<tratrix of the

Estate of Henry Smith, de-

ceased,

Plaintiflf,

vs.

Occidental and Oriental
Steamship Company, a Cor-

poration, and Pacific Coast

Steamship CoxMpany, a Cor-

poration,

Defendants,

ss.

State of California,

City and County of San Francisco.

John W. Cathcart, of said City and County, being duly

sworn, says he is a male citizen of the United States, over

eighteen years of age, and not a party to the above enti-

tled action.

That on the 16th day of February, 1891, he deposited

in the United States Postoffice, at the city of San Francis-

co, aforesaid, a true copy of the answer of the defendant,,

the Occidental and Oriental Steamship Company, in the

above entitled action, directed to Clinton L. White, the

attorney of record of the above named plaintiff, at the city
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of Sacramento, State of California, Rooms Nos. 10 to 11,

Sutter Building, the same being the place of his residcDce

and office. And that there is a regular communication by

the United States Mails from said Postoffice of deposit

thereof, as aforesaid, to said Clinton L. Wliite's said place

of residence and office.

John W. Cathcart.

Subscribed and sworn to before me, this 18th day of

February, 1891.

[Seal.] John Coffee,

Notary Public.

Endorsed: Filed February 18th, 1891.

Southard Hoffman,

Clerk.
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In the District Court of the United States, in. and for the

Northern District of California.

Hon. W. W. MORROW,
Judge.

No. 257.

Ko. 258..

Henry F. Smith, Et Al,

Plaintiffs,

vs. •

The Occidental and Oriental

Steamship Company,

Defendants.

Eliza A. Smith,

Plaintiff,

vs.

The Occidental and Oriental

Steamship Company.

Defendants.

Monday, Sept. 4th, 1893.

In these causes it is stipulated and agreed between

counsel for the respective parties Plaintiffs and Defendants,

in open Court, that these actions, and each of them, are

and is a proceeding in admiralty in personam, all objections

or exceptions to form of summons, or citation, or objections

to pleadings, as not being in aeccordance with the

admiralty rules and practice of this Court, are and is here-

by waived, and that the cause may be tried and determined
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ill the same manner, and with tlie same effect as if citation

had been issued in each case, instead of summons, and the

proceedings were in all respects conformable to the rules

of this Court in admiralty.

Mr. White of counsel for plaintiff in each case now, in

open Court, demands that the same be tried by Jury.

Messrs. Barnes and Shay, representing the Defendants,

object upon the ground that these being causes in admiralty

and not at common law, the Plaintiff's have no right,

and the Court has no power to award a trial by Jury.

The Court sustained the objection, stating that the Court

had no authority in an admiralty case, to award a trial of

a case by a Jui-y, and ordered that the trial of the causes

proceed before the Court on Thursday next, September

7tli, without a Jury.

Mr. White takes an exception to the ruling of the

Court.

It is hereby stipulated in open Court that the above

catises shall be tried at the same time, aiid upon the same

evidence, so far as the same is applicable, and that each

party have the benefit in each case, of all objections and

exceptions taken upon the trial, and that the Court may

award separate judgments in the cases.

[Endorsed] : Filed September 7th, 1893.

Southard Hoffman, Clerk.

By J. S. Manley, Deputy Clerk.

At a stated meeting of the District Court of the United

State of America, .for the Northern District of California,

held at the Court-room, in the city of San Francisco, on
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Thursday, the 7th day of November, in the year of our

Lord, one thousand eight hundred and ninety-three.

Present:

The Honorable Wm. W. Moreow, Judge.

Henry F. Smith et al., "|

I "vr -I r\ — QO
The Occidental & Oriental Steam- [

^' '''
'^'

SHIP Co. J

and

Eliza A. Smith,
|

vs. VNo. 10,7:^3.

The Occidental & Oriental S S. Co. J

These causes as consolidated for the purpose of trial,

this day came on for hearing, C. L. White, Esq. and W.
H. Cobb, Esq., appearing as proctors for libellants, and

W. H. L. Barnes, Esq., and Frank Sliay, Esq., as proc-

tors for , respondent ; and on motion of Mr. White, it is

ordered that the libebants be, and they ai-e hereby per-

mitted to amend their libel in case No. 10,732, by strik-

ing out paragraph 8 thereof. Mr. White then stated the

case of the libellant to the Court and Mr. Barues stated

the case for respondent. Mr. White called Louis Mayer

and John Metcalfe, who were duly sworn and examined

as witnesses on behalf of the libellants, and pending the

examination of Mr. Metcalfe, the further hearing hereof

was continued until Friday, September 8, 1893.

At a stated term of the District Court of the United

States of America, for the Northern District of California,

held at the Court-room, in the city of San Francisco, on
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Tuesday, tlie l?tli day of September, in the year of our

Lord, one thousand eight hundred and ninety-three.

Present:

The Honorable Wm. W. Morrow, Judge.

Henry F. Smith, et al.,
)

vs. VNo. 10,782.

Occidental & Oriental S. S. Co. J

and

Eliza A. Smith,
|

vs. VNo. 10,7^3.

Occidental & Oriental S. S. Co. j

Tliese causes as consolidated for the purposes of trial,

this day came on regularly for further hearing, C. L.

Wiiite, Esq., and W. H. Cobb. Esq., appearing as proctors

for the libellants, and W. H. L. Barnes, Esq., and Frank

Shay, Esq., as proctors for the respondent. The examin-

tion of John Metcalfe, a witness on behalf of the libellants,

was ]-esumed and coticluded. And Mr. White called Da-

vid Franklin Cookson, Charles McCallom, Thomas Wal-

lace, Rufus Comstock, John Lundine, James J. Loggie,

James Eankin and
,
Ferdinand Westdahl, who were

(hdy sworn and examined as witnesses on behalf of

the libehmts; and thereupon, the further hearing

hereof was continued until Wednesday, September 13,

1893.

At a stated term of the District Court of the United

States of America, for the Northern District of Califor-

nia, held at the Court room in the City of San Francisco,
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on Wednesday, the 13th day of SeptembiT, in the year of

our Lord one thousand eight hundred and ninety-three.

Present :

The Honorable Wm. W. Morrow, Judge.

Henry F. Smith, et al., 1

vs. VNo. ir,7.^2.

Occidental & Oriental S. S. Co.
j

and

Eliza A. Smith, "l

vs. [ No. 20,7:^::^.

Occidental & Oriental S. S. Co. f

These causes, as consolidated for the purposes of trial,

this day came on regularly for further hearing, C. L.

White, Esq., and W. H. Cobb, Esq., appearing as proc-

tors for the libellants, and AV. H. L. Barnes, Esq., and

Frank Shay, Esq,, as proctors for the respondent. Mr.

White recalled Thomas Wallace, who was further exam-

ined as a witness on behalf of the libellants, and called

Mrs. Eliza A. Smith, E. S. Talbot, Clitus Barbour, Mrs.

Sarah Nye and S. M. Marks, who were duly sworn and

examined as witnesses on behalf of the libelants and

rested. Mr. Barnes called George T. Tilston, Thos. P. H.

Whitelaw, George E. Bridget, William Allen, Thomas

Mirk, A. B. Brolly, James Swan, Henry A. M. McLaugh-

lin and John McDonald, who were examined as witnesses

on behalf of the respondent, and rested. And thereupon

the further hearing hereof was continued until Thursday,

September 14th, 1893.

At a stated term of the District Court of the United

States of America, for the Northern District of Califor-
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Ilia, hv\d at the Court room in the City of San Francisco^

on Thursday, the J4tli day of September, in the year of

oui Lord one thousand eight hundred and ninety-three.

Present

:

The Honorable Wm. W. Morrow.

IIexky F. Smith, et al., )
vs. V No. 10,732..

Occidental & Oriental S. S. Co. J

and

Eliza A. Smith,
)

vs. VNo. 10,783.

Occidental & Oriental S. S. Co. J

These causes, as consolidated for the purposes of trial,

this day came on regularly for further hearing, C. L.

AVhite, Esq., and AV. H. Cobb, Esq., appearing as proctors

for libellants, and W. H. L. Barnes, Esq^, and Frank Shay,

Esq., as proctors for the respondent. The testimony being

announced closed, the causes were argued by Mr. White

for the libellants and Mr. Barnes on behalf of the respond-

ent and submitted to the Court for consideration and de-

cision.
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In the iJldrlct Court of the United States, in and for the

jSorthern District of Cali/orjvia.

Hon. W. W. Morrow, Juclfre.

No. 257.

No. 2o8-.

Henry F. Smith, Et Al,

Plaintiffs,

vs.

The Occidental and Oriental

Steamship Company,

Defendants.

Eliza A. Smith,

Plaintiff,

vs.

The Occidental and Oriental

Steamship Company,

Defendants.

Monday, Sept. 4tli, 1893.

Ill these causes it is stipulated and agreed between coun-

sel for the respective jmrties Plaintiffs and Defendants, in

open Court, that these actions, and each of them, are and

is a proceeding in admiralty in personam, all objections or

exceptions to form of summons, or citation, or objections

or exceptions to form of summons, or citation, or objections

to pleadings, as not being in accordance with the admiralty

rules and practice of this Court, are and is hereby waived,

and that the causes may be tried and determniedin the

Slime manner, and with the same effect as if citation had
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been issued in each case, instead of- sunnnons, and tlie

proceedings were in all respects conformable to the rules

of this Court in admiralty.

Mr. AVhite, of counsel for Plaintiff in each case now, in

open Court, demands that the same be tried by Jury.

Messrs. Barnes and Shay, representing the Defendants,

object upon the ground that these being causes in admiralty,

and not at common law, the Plaintiffs ha\e no right, and

the Court has no power to award atrial by Jury.

The Court sustained the objection, stating that the

Court had no authority in admiralty case, to award a trial

of a case by a Jury, and ordered that the trial of the

causes proceed before the Court on Thursday next,

Se])tember 7th, without a Jury.

Mr. White takes exception to the ruling of the Court.

It is hereby stipulated in open Court that the above

causes shall be tried at the same time, and upon the same

evidence, so far as the same is applicable, and that each

party have the benefit in each case, and all objections and

exceptions taken upon the trial, and that the Court may

award separate judgments in the cases.
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/// the District Court of the United States in and for the

Northern District of California.

Hon. W. W. Morrow, Judge.

Henry F. Smith, et al.,

Phiintiff.s.

^^'

]
No. 257,

The Occidental & Oriental Steam-

ship Company,

Defendants.

i'^LizA A. Smith,

Plaintiff.

^''-

V No. 258.

The Occidental & Oriental Steam-

ship Company,

Defendant.

Thursday, September Ttli, 1895.

APPEARANCES

Clinton L. White and William H. Cobb, Esqs , ap-

peared for the plaintiffs.

W. H. L. Barnes, Esq., and Frank Shay, Esq., ap-

peared for the defendants.

This cause now came on in its regular order on the

calendar before the Court, and the following proceedings

were had:
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Thursday, Septenilu'r 7tli, 189o.

The Court—This case of H. F. Smith lias been coiisoli-

ilatod with that of Eliza A. Smith.

Mr. Barnes- It is agreed that both cases may be ti'ied

together.

The Court—I think it will be proper that you gentle-

men have a copy of the stipulation, which was entered

into on last Monday or Tuesday, filed with the Cleidv of the

Court because there is a transfer of that case from the com-

mon law side of the Court to that of the admiralty side of

the Court.

Mr. Barnes—The rei)orter, Mr. Bennett, has that sti])-

uhition in his notes, and we will get a transcript of il and

file it in accordance with your Honor's suggestion.

The Court—Proceed, Mr. White.

j\lr. White—May it please the Court, before commenc-

ing the trial of these cases, I desire in the case No. 257, to

ask leave of the Court to strike from the complaint, para-

o-raph 8, wdiich is as follows (reads said pai-agraph); not

that it contains matter that we cannot prove, and 1 find

that a demurrer as to misjoinder has been overruled, but

ujxjn examination of the authorities 1 feel some uncer-

tainty al)OUt this, and I prefer, rather than have anything

of this kind in the case, to abandon entirely the claim for

this $275, and I ask therefore that this order be entered

:

"On motion of plaintiffs it is ordered that the j^laintiffs be,

nnd they are hereby, ))ermitted to amend their complaint

herein by striking out j)aragra])h 8 thereof."

The Couil—Let that order be entered.

Mr. Barnes—Before you open the case, I will make

some admissions of fact that will save time both to the
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<couusel and to the Court, and I will ask the reporter to

note that the claimants or defendant herein admits certain

facts in this case.

The Occidental and Oriental Steamsliip Company, the

•corporation defendant in the case of Henry F. Smith and

George C. Smith, infants, by Eliza A. Smith, their guard-

ian, and Eliza A. Smith for herself as administratrix of

the estate of Henry Smith, deceased, j^laintift's, vs. The

Occidental and Oriental Steamship Company, a corpora-

tion, and the Pacific Coast Steamship Company, a corpo-

ration, defendant, admit the following facts:

First—That the plain tiffs^ Henry F. Smith and George

G. Smith are infants, and were at the time of the com-

mencement of this action under the age of 14 years, resi-

dents of the County of Sacramento, State of California;

and that on the 15th day of August, 1890, in the Superior

Gourt of the County of Sacramento, State of California^

upon due proceedings had and notice given, the plaintiff,

Eliza A. Smith, was appointed guardian of the said infant

plaintiffs, and duly qualified as such guardian, and letters

of guardianship on said infant plaintiffs were duly issued to

her by said Superior Court, under the seal thereof, which

letters have not been revoked, and ever since the said

plaintiff, Eliza A. Smith, has been and now is duly ap-

j)ointed, qualified and acting guardian of said infant

plaintiffs.

Second—That the infant plaintiffs herein are the chil-

dren of the plaintiff Eliza A. Smith, as the surviving wife

of Henry Smith, deceased, herein mentioned, and the said

plaintiffs are the next of kin and the only heirs at law of

said Henry Smith, deceased ; that said Henry Smith was
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a resident of the County of Yolo, State of California, 5it

the time of liis deatli, and that he died intestate, and that

in the month of October, 1 888, upon due proceedings had

and notice given, the plaintiff Eliza A. Smith was, by

order of the Superior Court of the County of Yolo, State of

California, duly appi)inted administratrix of the estate of

said Plenry Smith, deceased; and that the plaintiff there-

upon duly qualified as such administratrix, and letters of

achniiiistration of the estate of said Henry Smith, deceased,

were ckdy issued to her by the Superior Court, which

letters have not been revoked ; and that since that time

tlie plaintiff Eliza A. Smith has been and now is the duly

appointed, qualified and acting administratrix of the estate-

of Henry Smith, deceased.

Third—That the defendant, the Occidental and Oriental

Steamship Company, is a corporation duly organized and

incorporated for the purposes stated in the complaint

;

that at the time of the disaster which forms the basis of

this proceeding, the company named was in possession of

and had control of and operated the said ship ''Oceanic,"^

and that said steamship was employed by the corporation

at the time alleged in the complaint^ to-wit, on the 22d

day of August, 1888, and was engaged in the transporta-

tion of passengers for hire Ijetween the port of San Fran-

cisco, State of California, United States of America, and

Yokohama, Japan, and Hong Kong, China. I may say

here that the defendant is not the owner of the steamship.

It is the lessee of the steamship, and hires and charters

the steamship from the owners of it, the White Star Com-

pany, but it is connected for the purpose of this action, or
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for any reHef that the phiintiffs maybe entitled to, that

we are responsible and fJ^facio the owners of the sliip.

It is admitted that the Pacific Coast Steamship Com-

2)any was, at the time of this disaster, a corporation (hdy

organized and incorporated for tlie purj^ose of carrying on

the business of a common carrier of passengers by sea, for

liire, and was on that day the owner of the steamship

" City of Chester," and that steamship was emph)yed under

the laws of the United States in the coastwise trade, run-

ning principally between the port of San Francisco and

the port of Eureka. We also admit that on the li'ind day

of August, ^1888, Henry Smith, the deceased huf-band of

Mrs Eliza Smith and the father of these infant plaintiffs,

"was a passenger on board said " City of Chester," for hire,

to be carried from the port of San Francisco to the port of

Eureka, and that he paid his fare and was entitled to all

the privileges, immunities and relief of a passenger in a

case of this character.

Now, in the second case. No 258, in the suit of Eliza A.

Smith against the Occidental & Oriental Steamship Com-

pany, a corporation, and the Pacific Coast Steamship Com-

})any, a corporation, the defendant concedes the following

facts: That the defendant, the Occidental and Oriental

Steamship Company is a corporation, and was on the :2d

day of August, 1888, engaged in the business of a common

€arrier of passengers between the port of San Francisco,

California, United States of America, and the ports of Yo-

kohama, Japan, and Hong Kong, China, and then was,

and now is, responsible for any wrong, tort or misfeasance

of its captain, pilot or other officers. We admit that the

defendant, the Pacific Coast Steamship Company, was also
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» corporation engaged in carrying passengers for liire uv

t!ie the coastwise trade, under the laws of the United^

States, and was carrying passengers for hire at the time of

t'lis disaster on the Pacific Ocean, between the ports of

Sin Francisco and Eureka; that on the *2-d day of Au-

gust, 18<S8, at San Francisco, the Pacific Coast Steamship

Company received Myrta E, Smith on board of its steam-

ship, the "City of Chester," for the purpose of conveying

&aid Myrta Smith from San Francisco to Eureka, and that

the fare of said Myrta K. Smith had been full paid to

to that Company in advance. We admit that Myrta E,

Smith, on the 2'2d day of August, 1888, was about the age-

of 15 years, and that both Henry E. Smith and Myrta E.

Smith were among those who lost their lives, as the result

of the collision between the steamship " City of Chester"

and the steamship " Oceanic."

Mr. White—It seems hardly necessary, may it please

the Court, for me to make any opening statement to your

Honor in this case. It is two actions for damasres ao;ainst

the Occidental and Oriental Steamship Company, and also

against the other Company, the Pacific Coast Steamshij)

Company, they causing the death by negligence, of Henry

Smith, the husband of the plaintiff, Eliza A. Smith, and

the father of the other two infant plaintiffs, and damages

for the death of Myrta Smith, the daughter of the plaintiff,

Eliza A. Smith. Some proceedings have been taken by

the defendant, the Pacific Coast Steamship Company,

under the Limited Liability Act, by which, I take it, that

that defendant is practically no longer a party to this suit.

I don't know exactly what order, if any, has been entered,

or that any order has been entered, but as I understand
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t'le law to be, they have given up their ship sunk in 50

fathoms of \va*,er, thej were entitled to go free whether

negligent or not.

Ojir contention will be here, and we expect to prove that

tlie defendant— that the inanngement of the steamship

"Oceanic" was ne2;li2;ent. Whether or not the manage-

ment of the "City of Chester " was negligent, is not a

question that we care to decide. It is, perhaps, matter for

the other side to be interested in. Of course after havino;

proven or attempted to prove negligence in the manage-

ment of the " Oceanic," we will furnish to your Honor

some proof of the value of the lives of these two parties,

as far as that matter is capable of being estimated.

Mv. Barnes—I propose now to open the case for the de-

fendant. The opening of counsel for plaintiffs has, of

course, furnished your Honor with no indication whatever,

nor to the defendant any indication as to what they expect

to show against the steamship " Oceanic." I suppose that

counsel has taken that course for reasons which are satis-

fictory to himself. They are not, however, satisfactory to

us, nor do I think they are satisfactory to your Honor,

sitting as an admiralty Judge, because it seems to us that

at tlie out set of the case, your Honor should understand

something of the nature of this action, more than that it is

a simple case to recover damages, and I take this occasion,

with the permission of the Court, to open the case of the de-

ft^ndant, the Occidental and Oriental Steamshi]3 Company.

Upon tlie right your Honor v-ill see delineated upon the'

board a sketch showinu: the entrance of the harbor of San

Fi'ancisco. This diasrram is intended to show the entrance

to the harbor of San Francisco. Th- top of the map is
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Xortli, the riglit is East, the left is West aii<l seaward, and

the bottom of the map is South. T'pon it your Honor will

see indicated the principal points on the Marin County

side of the bay ; where the pointer rests, is marked B )nita

Point, and it is an important point in connection with tlif;

controversy here. Also Point Diablo, still furthei- to the

East on the Marin County side, and Lime Point. Upon

the San Francisco side of the bay, tiie diagram commences

by showing the position of the Cliff* House, then passing

around the point we come up to a buoy off" Fort Point, and

Fort Foint itself; then passing along as far as Black Point.

The evidence will show to your Honor, that on the morn-

ing of the 2-'nd day of August, 1888, tiie steamsliip

"Oceanic" was entering the port of San Francisco, coming

from China and Japan with a crew of engineers and sailors,

and about 1100 passengers. She was a propeller, four-

masted, and the diagram to the right of the platform is a

photograph of the steamship "Oceanic," which gives the

Court a good idea of the general appearance of the ship,

and it will be used in showing to the Court the positions of

the officers and men on the morning as the ship was com-

ing into port. She picked up her pilot soniewhere in the

neighborhood of what is known as "Whistling Buoy," a

little after 8 o'clock or thereabouts ; the morning was foggy;

the fog lifted and settled again, so that at the time the

view over the water was unobscured for a space of two

miles or more, sometimes closing down so that one could

see from the deck of the ship about a half mile. The view

was never more open thati for two miles, nor closed to a

greater degree than half a mile ; after the " Oceanic " had

taken on board the pilot, he proceeded to take command
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of the ship aiul gave bis orders. She came in from the

" whistling bnoy," and as s!ie was coming in she passed a

fonr-masted British ship at anchor witli a tug fastened to

her, and tiie ship was then heaving her anchor, and the

tug was getting ready to bring her into port. The ship

and tlie tug was haikd and inquiries were made as to the

state of the weather so far as the fog was concerned inside

the bay.

Tlie Court—This meeting took phiee outside?

Mr. Barnes—Yes, sir ; at what place we will show your

Honor on the map, at the lO-fathom buoy, and I will add

that this tug boat that had gone out that morning took

this four-masted ship in tow and followed in the wake of

the "Oceanic" into the scene of the disaster, arriving there

shortly jifter it occurred. Now, the steamer came in, as

we contend, in strict compliance with the regulations es-

tablished by the laws of the United State«, and to which I

will call your Honor's attention hereafter, j^roceeding with

the utmost caution, and that becomes important in the

case. This diagram to which I now call your Honor's at-

tention, is an enlarged navigator's map of the port of San

Francisco, enUirged by a photogi'aphic process. It shows,

as your Plonor is aware, with reference to this maj), all the

points, headlands, the soundings and depth of water of

whi(!h use is made for tlie purpose of navigation. The

b Hck line indicates the course of the "Oceanic" on coming

into tlie harbor. The buoy to which I called your

Honor's attention or spoke of just now is inarked in

red ink "B." The four-masted British ship that was at

anchor and of which I have spoken here was at this

point (indicating).



44 Henry F. Smith et al v>i.

Mr. White (interrupting)—What is that [)oiiit marked

on the map, please ?

Mr. Barnes—"B." Now then, I say they ha'ded tlie

tug and inquired concerning the weather inside, and tlie

assurances were such that the "Oceanic" proceede'i on her

way. The Britisli ship that was lying at anchor at tliis

point had heaved her anchor, and the tug took her in tow

and followed in after the "Oceanic," arriving shortly after

the disaster upon its scene. From that point inchcated by

the letter "B" the steamship "Oceanic" was never at any

time above half speed. IShe stopped repeatedly and started

again, and when she reached a point o])posite Point Bo-

nita where the weather was so o[)en that the point was

plainly visible she went dead slow and proceeded only

sufficiently fast to give her steerage way. The tide was

flooding, going fast into the harbor, and with the tide she

made just sufficient revolutions, as the engineers will ex-

plain to your Honor, to give her power to be proj^erly

steered and nothing more. She came up, as we contend,

in accordance with the custom of the port or among

pilots at all times, and particularly in heavy, thick

weather, to the north of the channel, leaving the

rest of the channel 0})en tor the passage of other

vessels. As she came in thus slowly, sometimes

at half speedy sometimes at dead slow, at all times

under perfect command; her master and pilot were sta-

tioned at the bridge, which your Honor sees at the point

where the pointer rests (indicating.) The bridge is an

inclosed open space, which passes from side to side of the

ship, representing a large, open platform. There is an

opening or hatchway in which communication is had with
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the steam gearing, which is oi^erated by steam and is

directly underneath tliis platform, so that the master and

pilots standino- u23on the bridge^ can give their command

to the men at the wheel—running the steam gearing with

perfect ease and rapidity. The methods adopted for the

purpose of communicating with the engine-room were of

the most approved kind, and consisted of what is known

as the telegraph. There were two of these telegraphs on

the bridge of the " Oceanic/' one on the port side and the

other on the starboard side, so that without delay or with-

out waiting—from either side of the bridge—communi-

cation could be had with the engine-room. This method

of communication will be practically shown to your

Honor, and it is one of the modern triumphs of naval

engineering. Tavo of these dials^ precisel}^ like the ones

exhibited here (indicating)^ were on the bridge of the

" Oceanic/' one on the port side and one on the

other side, at all times under the control and command of

the master or pilot. Upon the face of this dial your

Honer will notice^ first, in the center of the circle to the

left is the word "'astern/"' to the right the word '' ahead."

In the upper circle, rather at the toj) of the dial, the

word ''stop," then '' slow," then ''half speed," then "full

speed astern." That is what that means on this side. On
the other side is " going ahead "—as " going ahead slow,"

"go ahead half speed " and " full speed." We Avill show

you that this apparatus is connected with the engine-

room by means of this lever (indicating), and whenever

this moved (indicating), the people in the engine-room

were apprised simultaneously of the movement made upon

the dial there. One of the engineers is stationed at this
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telegraph in the engine-room, and wh.en the signal is

given by the captain or the pilot, who is steering on deck,

it is instantly registered in the engine-room and recorded,

and every time the ship makes a difference in the revolu-

tion of its engine or its j^i'opeller, that is to say, going

ahead slow, then going ahead at half speed, going ahead

at full speed, or to go back slow astern, half astern, full

astern— whenever, I say, such change is made, it is regis-

tered immediately by this machine and communicated to

the people in the engine- room. Such was the apparatus

on board the " Oceanic" for the purpose oi handling her.

Every officer of that ship was at his post and on deck.

The first officer was forward in this position here (showing),

and it is a curious circumstance that this photogra])h hap-

pened to be taken before this disaster ever occurred, from

Meiggs' wharf, by a snap-shot photograph, and with the

same outfit that she had when the disaster occurred. In

this case she is leaving 2)ort with the same men at their

stations, and it is available for showing the way she cume

into port, because it was all just as it was, same men, same

positions when she was leaving it. On the whaleback, as it

is called, at the bow—so denominated, I believe, because it

has an arcliy form and shape, for the purpose of shedding

water; on the whaleback was the first mate and members

of the crew on the lookout; liere (indicating) was stationed

another of the officers for the purpose of passing signals

or words from the bridge to the officer on the whaleback,

and again upon the bridge was stationed the captain of

the ship, whom your Honor may possibly see indicated by

that black dot there (indicating), and the j^ilot in a 2>osi-

tion nearer to the mast, indicated by the other figure, and
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to the rear of him and of the mast was the second officer

of the ship, hokUng in his hand a method of communica-

tion with the steam whistle, which is, as your Honor will

see, just in front of the funnel and raised at a considerable

height above the deck. Other officers, as your Honor will

learn, were stationed at different portions of the ship from

here to the stern. We shall show your Honor what the

law of Congress required of a ship in the condition in

which this w^as. I have marked on the outside of this

monograjih, Form No. 2,100 of the Government Printing

Office at Washington, with which your Honor, doubtless,

is entirely ftimiliar, but for your convenience I have indi-

cated upon the outside of the book which I will hand to

your Honor for examination the diflterent sections of the

Act of Congress providing rules for sailing and steering

vessels, and I will call your Honor's attention to Title 48,

regulating commerce and navigation, Chapter 5, Naviga-

tion, Section 4233. The following rules for preventing

collisions on the water shall be followed in the navigation

of vessels of the Navy belonging to and of the mercantile

marine of the United States :
" Every steam vessel which

is under sail and not under steam, shall be considered a

sail vessel, and every steam vessel which is under steam,

whether under sail or not, shall be considered a steam

vessel.

After providing for the lights at night, Rule 15 takes

up the subject of fog signals, which is the subiect which

specially interests us in this inquiry.

" Kule 15. Whenever there is a fog, or thick weather

by day or night, fog signals shall be used as follows

:

Steam vessels under way shall sound the steam whistle
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placed before the funnel not less than 8 feet from the

deck, at intervals of not more than one minute."

We shall show your Honor that in compliance with the

Revised Statutes, this ship was provided with the best

quality and size of steam whistle, lifted above deck at a

much greater height than the law required, and that con-

nected Avitli the whistle was a cord that went over the

bridge, and that from the time the pilot got on board, be-

fore 8 o'clock, when this ship was well outside, Mr. Bridg-

ert, the second officer of the " Oceanic," stood on the bridge

with the line in his hand, and at intervals of less than

one minute from that time, up to the time of the collision,

sounded a protracted whistle, known as the fog signal.

Now I shall call your Honor's attention further to

Rules 19, 20 and 21, to be found on page 36 of Form

2100 of the United States Government Printing Office at

Washington, and I will read Rule 18, which reads: "If

two vessels under steam are meeting end on, or nearly

so, so as to involve risk of collision, the helm of both

shall be put to port, so that each may pass on the

port side of the other." Rule 19 :
" If two vessels under

steam are crossing so as to involve risk of collision, the

vessel which has the other on her starboard side, shall

keep out of the way of the other." Rule 20. "If two

vessels, one of wliich, a sail vessel, and the other a st^am

vessel, shall proceed in such direction as to involve risk of

collision, the steam vessel shall be kept out of the way of

the sailing vessel." Rule 21. "Every steam vessel when

approaching another vessel, so as to involve risk of col-

lision, shall slacken her speed, or if necessary, stop and

reverse, and every steam vessel shall, when in a fog, go at
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a moderate speed." In accordance with these rules, as I

have stated, the "Oceanic" came in at dead slow from the

time she sjot near Bonita Point, passing on at dead slow,

soiindino- her fog whistle, and everybody on deck attend-

ing to duty. As she approached Lime Point she heard

the whistle of the "Chester." She then o-ave the sisfnals

required by the regulations of the port, and which I may

say are the same established among all nations for signals

at sea, by international concurrence, as your Honor is well

aware ; that is to say, two ships signal which way they are

going. A single signal, short and sharp, which is differ-

ent from the protracted signal of fog or blowing tlie fog-

signal, a short, sharp wdiistle, indicates and conveys an

idea. One wdiistle means, "Put your helm to port," and

two, "Put your helm to starboard," or, "I am putting my
helm to starboard, you do the same." Of course it is ap-

parent what is going to happen when such a thing as that

is done. I have here two specimens of n aval architecture that

would drive Irving Scott crazy, but I suppose they will

answer purpose of this case, and I will say that these are

about in the ]U'oportion of the two ships. The "Chester"

was a steamer with a tonnage of something over 1100, and

the "Oceanic" was between three and four thousand tons;

the details of that we will give to your Honor. Now,

these ships coming upon each other, the "Oceanic" gives

the first signal—two short, sharp blasts upon the whistle,

which mean, "I am starboarding my helm, you do the

same;" thereupon the helm is put to starboard, and the

ship goes away to the left. Of course, your Honor, it is

foolish for me to talk about these things in this way, be-

cause you are a good deal better sailor than I ever thought
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of being; as I know from experience, but I shall proceed

as lawyers always do who think a Judge don't know any-

thing, and tell the effect of the two whistles. Starboard-

ing the helm throws the rudder to port, and she pays off

to the left. The same proceeding is taken on the part of

the other ship. He starboards his helm and that sends

the rudder to port and she pays off in this direction (show-

ing). Now, the "Oceanic" was, as we shall claim she was,

coming in with full careful compliance with all the laws

of navigation upon this subject. She was going dead slow.

She was sounding her fog whistle. She was amply manned.

Fitted with every appliance for safe navigation, in accord-

ance with law. When she heard the whistle of this ves-

sel, the "('hester," the fog whistle, she signaled "I am

going to the left; you go to the left." The "City of Ches-

ter" answered, as we say, 'All right; I am going to the left;

T have put my helm to starboard, and we are both passing

on the starboard side of each other, and everything is all

right." In a moment or two they were in sight of each

other about a half a mile away. Tlie "Oceanic" was in the

neighborhood of Lime Point, and coming in, as your

Honor will see on this map (indicating). I have marked

here the space "A" wliere the "Chester" was first heard.

The Court—That is where the " Oceanic " was when

she first heard the " Cliester " ?

Mr. Barnes—Yes ; of course, we don't know except by

results where the " Chester " was, but we do know—as I

will show to your Honor, that those who have stated her

position differently from what we understand it to have

been, are simply daft. As she came up, going, as I say,

dead slow, giving this signal, it was answered from the
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" Chester " by the same two short, sharp whistles, and in

a moment she was in sight and about a half a mile away
;

between a half and a quarter of a mile away. The
'' Chester didn't seem to be going in the direction tliat her

whistle said she was, and fearing that there might be some

misunderstanding, the captain and pilot of the *'' Oceanic
"

repeated the signal—two sharp blasts^ " We are hngoing

the shore going north as close as we can; you starboard your

helm. You go to the left and we are all riglit." When
they got to a point placed nearly opposite—I might say,

in general terms, oj)posite Lime Point—the ''Chester"

was observed bv these mariners not to be mindino; her

helm at all, but to be acting as though she, instead of star-

boarding her lielm^ she had ported it, and tlie result was

this, the " Chester," instead of as she came out of this

space passing along this way^ instead of starboarding her

helm and going this way^ she acted as though she had

sent her helm in a directly opposite direction ; at all

events^ she swung around as a sleigh will swing and slide^

and didn't mind her helm at all, if her helm was to star-

board The moment the captain and the pilot saw that

she wasn't doing this^ they rang for stop and went full

iistern. The engines on the " Oceanic " answered with

instant promptitude and in less than two minutes she was

going full speed astern ; she had overcome her momentum,

and the water from the propeller had reached a point for-

ward of the bridge which this represents (indicating).

The " City of Chester," however^ slid right along here^

and did slide right down on board the "Oceanic," striking

just at about the point where I indicate by these points

(showing). There was a scene of utter disorder and of
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fright aboard the " Cliester," and of discipline, manhood

and courage on the " Oceanic." The crew of the " City

of Chester," as many of them as could abandon the shij),

abandoned the ship and went in over the bows of the

''Oceanic" to save themselves. The boats of the

'"'Oceanic/' whicli I will show your Honor, were in per-

fect condition for handling. They were arranged with

these patent falls^ so that when the boat comes near the

water^ the tackle is let go, instead of being held by the

bow and by the stern, so that sometimes the hook lets go

on one end and don't let go at the other^ and the boat is

thrown down in the water and capsized ; they were so ar-

ranged that they could be promptly lowered and got into

the water. They are numbered on each side^ 1, 2, 3, 4,

5, 6, 7, 8, 9, 10.

Mr. White—Did they alternate?

Mr. Barnes—Yes; just like the berths in a sleeping-

car. You and I understand that. The "" Ocean ic's

"

boats were lowered and manned, and all the lives of those

who got into the water and went over the side of the

" Chester," and not over the l)ows of the " Chester," on to

the deck of the " Oceanic," were saved by the boats of the

" Oceanic." The " City of Chester " did get out, or make

an attempt to get out, one boat, but the discipline and the

order of this steamship " Oceanic " saved the lives of all

that were saved on that occasion. The rest of the people

of the "Chester" saved themselves by going over the

bows, through the gap, over on to the " Oceanic " while

the ships were connected. The explanation of this col-

lision is evident, and I think will be proven. Whether it

is or not, it is contended on behalf of the defendant that it
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conducted its business in the navigation of that ship in

accordance with hiw ; that it adopted every known pre-

caution and exercised the best care to prevent this col-

lision, all possible care to prevent this collision ; that it

tried in every way to prevent it and was unable to do so,

although the ultimate reach and finish of human skill was

applied before the disaster and after it occurred, but to no

purpose. We shall undertake to show you what the mat-

ter was, and I think we shall establish our proposition.

The "City of Chester" is a steamer between 1100 and 1200

tons burden. She was brought out here in 1875 or 1876;

she was to go into the coastwise trade; she was a safe enough

boat, but a perfect vixen at steering. She was hard to be

handled and notoriously so, that the men on board of her

who were competent to steer, I say, we will show your

Honor that more than one left the ship because they would

not take the risk of going into the wheelhouse to steer

her.

We will show, I think, that that was known to every-

body, from the Captain to the Steward's boy, on board of

the Chester. She was extremely difficult to handle under

the conditions that existed there at the time of this disas-

ter. I have said to your Honor that this was a flood tide;

the tide was coming in, running a six or seven knot tide.

As your Honor will see from the confirmation of the coast,

there must occur at this point tremendous set-offs or eddies

from the San Francisco side when the tide is pouring in

from the whole Pacific Ocean, and when, in this narrow

place it strikes the land it causes the water to run in eddies^

currents and rips that are not easy to handle or overcome.

When the Chester came out there behind Fort Point she
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caught the full force of that tide, and notwithstanding she

put Jier liehn, I presume, to starboard in an effort to send

the ship to port, tlie force of the currents there seized her

bow, and tlie steering purchase on the hehn, not being

where it could counteract the effects of this eddy, the helm

went to starboard, and the rudder was so placed that it

threw her off to the right, and the current caught her irre-

sistibly and took her right down in that way, right straight

across this place, and as tlie sea was coming in this way,

she was seen to be coming at full speed—as the sailor

phrase goes, I think, "with the bone in her teeth"—big,

white foam dashing away from her bow, and she was borne

right across over to the Oceanic.

Now we shall contend to your Honor that if that or

anything like it occurred, that the " Oceanic" is not re-

sponsible for the difficulty of navigating the "Chester,"

nor for her obstinacy in refusing to mind her helm under

the conditions that existed there. If that was known to

anybody, it was not known to the officers of the "Oceanic."

They were not presumed to know what was the trouble

with the steering quality of this craft, and they had a

right to presume that the distance was, at the time they

saw her, ample for her to go riglit by without any danger

;

and that^ so far as the passing of starboard side to star-

board side, or, as they say, "Green to green lights," which

is the same, they had a riglit to presume" that this shii)

when she answered the signal, when she gave no danger

signal, when she had not communicated or intimated to

them in any way that she could not be handled nor

steered, that they had a riglit to presume that the "City of

Chester would do what she said she would do, and could
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do what slie said she wouhl do. That slie did not do, and

the whole disaster, as we claim, is due to no mistake in

navi^'ation—no errors in handling, no omission, no want of

precaution whatever on the part of those on the ship

"Oceanic."

Now, there is another proposition to which I wnsli to

call your Honor's attention. The result of this accident

was most fortunate. If the "Oceanic" had not conducted

itself in just the way she did and the ''Chester" had come

into the Oceanic, instead of having a few people to look

out for, there would have heen eleven hundred passengers

on board that ship that would have been put in peril by

the manner in which this vessel was handled and steered.

I do not criticise Captain Wallace at all, for I understand

him to be a good mariner, a good officer, as well as a gen-

tleman in pi'ivate life, but he had a craft that was prac-

tically unmanageable under those conditions that were

found to exist there at the time. He had come out there

from behind Fort Point, the forward part of his ship

caught the full force of this incoming ride, and, instead of

carrying the ship away, as his steering sis^nal said he

would do; instead of the ship minding her helm and

obeying it and go in the direction in which the helm told

her to go, she swung right across the place and came right

down upon the bow of the "Oceanic," and it was about in

that position (indicating) that the collision occurred, as I

have said.

Now, then, where did this disaster occur? It was a

curious circumstance, and, there being no jury here, I sup-

pose there will be no objection to my mentioning it, that

there was a great divergence of opinion as to the point at
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which that collision occurred. Some of those who testi-

fied said that the "City of Chester" was close in here (in-

dicating), near to Fort Point, and that the "Oceanic" came

in on this side (showing) in such a way that the "City of

Chester" could not get away from her, and that the

"Oceanic" ran her down at this -point, when she could go

nearer to Fort Point than she already was, and they

stuck to it with great pertinacity. The navigators who

were on board the "Oceanic," and who knew as precisely

the way up that harbor from where they were as your

Honor knows the way from the bench to your Honor's

chambers ; knew when they passed the ten-fathom buoy,

knew where they were when they were in plain sight of

Bonita Point ; knew where they were when they passed

Point Diablo ; knew where they were when the collision

occurred, because they were just oft Lime Point, and they

so testified that there was where the collision occurred,

instead of down here (indicating), and there was where it

occurred. Which of them say right? It is an interesting

question and a somewhat important one.

We shall show your Honor that within a few hours, I

do not know whether it was three, or four or five, but al-

most immediately after the accident, as soon as arrange-

ments could be made, Captain Whitelaw, whom Your

Honor knows, the wrecker and diver, had a communication

with Goodall, Perkins & Company about the ship, and

they said they did not think it was any use to try to do

anything because she had sunk in sixty fathoms of water,

and, of course, we all know that at sixty fathoms, diving

operations, and the processes by which a sunken ship is

eliminated from the locker of Mr. Jones cannot be availed
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of. Still, Mr. Whitelaw went out with his tug and his men

and found the ship. Now, the proof of the pudding is

the eating, in my judgment. Here was a ship whose

position was located by tlie most scientific methods (which

will be explained to Your Honor), the character of the

soundings, the methods by which the precise location and

direction and position of tlie ship as she lay on the bottom

of the bay, were ascertained, and were ascertained on the

same day of the disaster during that very afternoon, and

when Captain Whitelaw found her on that day she lay at

a point indicated on this map by the concentration of these

red lines here. Her bearings were taken by Captain

Whitelaw, and she lay in a direct line with Point Bonita

and Point Diablo. This line (indicating) extended from

Point Bonita to Point Diablo and protracted struck the

ship, and this course shows a line from the point where

the ship lay to the needles and is indicated on here. And

that was another course by which her position was de-

termined. The third line was by taking the sight from

Fort Point so that on the afternoon of the day of the dis-

aster Captain Whitelaw located her at the concentration of

these lines. This one from Point Bonita to Point Diablo,

to tho point where she lay ; this to the Needles and from

there to Fort Point,

The question subsequently arose in the minds of coun-

sel as to what had become of her when these people began

to swear in this way as to her exact position. The question

arose in the minds of counsel :
" Well, what has become

of her, anyhow?" end Captain Whitelaw was sent out

again, with witnesses, for the purpose of determining

where the ship was then. That was last November. They



58 Henry F. Smith et al vs.

went to the point where she was located before, and when

the phiramet went down, she hiy precisely where she lay

three hours after the accident, in precisely the same

direction, precisely the same bearings and they went away,

knowing with as much certainty the position where she

lay as the certainty which I have in walking from here

over to that clock and designating where it is.

It was said, and I have no doubt that there will be now,

conflicting testimony upon this proposition. There will be

persons who will say that that collision occurred right off

Fort Point, and not where it did occur.

After these vessels struck, there was a small interval of

time; it was precisely six minutes after the collision oc-

curred between the vessels that the Chester was observed

to be sinking, and by the order of the Captain, and upon

the advise of the pilot, or by the command of the pilot and

by the advice of the Captain, I do not remember which it

was, l)ut, at all events, intentionally the ships were kept

fastened together as long as they could be for the purpose

of saving life and giving everybody a chance to get off

who could do so. At last, after about six minutes—

I

think it was just six minutes—it was found that the Ches-

ter was sinking, and the Oceanic juilled back, and when she

was detached from her—the moment she was detached—the

Chester went right down into the water and lay there, and

is there now.

The i)oints, then, to which I wish particularly to draw

your Honor's attention, and that without knowing or

understanding in any way what these libellants here claim,

are that the Oceanic did not do what it ought not to do;

that it owed duty which it did not jierform to the Chester,



Occidental & Oriental Steamship Company. o9

and without the slightest idea as to what they are going to

claim, we make this opening of our case, desiring, as we

think is proper, that your Honor ought to be informed

somewhat of the circumstances of this case, and if I have

taken too much time, I beg your Honor's pardon, but w^e

wish to put your Honor, at the outset, into as full

possession as we can of the conditions and circumstances

connected with this collision, no matter which way the

facts cut. We w^ant your Honor to get the facts fully,

fairly, without objection or cavilling, and we want to ask

your Honor for a decision upon the broadest grounds, and

I beg your Honor's pardon for taking up so much time.

Mr. White—I want to state that there is not going to be

very much difference between General Barnes and myself

in reoard to these facts which have been set forth in the

General's very elaborate statement. I do not think that

there will be a great difference, but I wish to state here

that very many witnesses that I am necessarily obliged to

call are, from the position they occupied on that day, un-

friendly to us ; that is, I do not mean that they are going

to be untruthful at all, but from the position that they

occupied they are necessarily unfriendly to our side, and

would attempt to explain away everything that occurred.

The points upon which we rely would be very brief, ex-

cept for the contention that the General makes as to some

of the matters in regard to the position of the ships, and

perhaps the steerage of the City of Chester. His state-

ment of facts is substantially what we exj^ect to ]3rove. We
shall make some moditication of that by our testimony,

and I hope that by calling—after listening to his state-

ment—I hope that by calling only a few witnesses, that
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we will be enabled, by what those witnesses say, and so

much of the General's statement as is not in conflict with

what the witnesses say, we will accept, and will be ready

to rest our case.

(Recess until 2 o'clock p. m.)

AFTERVOON SESSION.

Louis Meyer. Called for plaintiffs. Sworn.

Mr. White—Q. What is your name ?

A. Louis Meyer.

Q. What is your calling, Mr. Meyer.

A. I am Pilot of this port.

Q. A pilot in the San Francisco harbor ?

A. Yes, sir; bar pilot and harbor pilot.

Q. Were you such pilot on the 22d of August, 1888 ?

A. Yes, sir.

Q. Do you know what is called the China steamship

"Oceanic?"

A. Yes, sir.

Q. Did you board her and bring her in on the morn-

ing of August 22d, 1888?

A. Yes, sir.

Q. Go on and state to the Judge in your own way

everything that thei-e was about bringing in that ship up

to the time of the collision with the "City of Chester," and

the sinking of the "Chester."

A. I boarded the ship about 8 o'clock a. m.

The Court—Q. Eight o'clock in the morning?

A. Yes, sir; somewhere to the westward of the whistling
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buoy, and steered towards the whistling buoy, and when

the whistling buoy was abeam, bearing south southwest, in

my opinion, about a mile to a mile and a half oflf, I changed

the course for the heads, which is about northeast by east.

After I had given the orders to go slow ahead, j^ut the en-

gines slow, and keep a very good lookout forward, and told

the second officer who was there to sound the whistle and

to srive the sound not less than once a minute. In that

way we proceeded.

Q. What was the state of the weather at that time ?

A. The weather was foggy, but it was not constant,

dense foo-. Sometimes we could see as for as a mile and a

half, and sometimes we could see more than a half a mile;

never less than about a half a mile.

The Court—Q. What was the state of the tide?

A. The tide should be about slack water, but just mak-

ing a flood. It was low water that morning at 6:15. In

my opinion the tide should run out an hour and a half

more. That would cross the bar at slack water, and Avould

meet the young flood at the heads. While we were going

on near the nine-fathom buoy we met a large vessel at

anchor with a tow-boat at the head of her with a line out,

ready to tow her in. I steered a little towards her, and

asked the Captain of the tow-boat what kind of weather

it was inside. He, I supposed, had come out that same

morning. The answer was something I could not under-

stand quite distinctly, but it sounded like "yes." He said

something more than "yes." I made out it was "yes." We
proceeded slowly on the same as we had done before, the

vessel going from five to six knots, the whistle sounding

every minute, or less than a minute. At that time we
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heard tlie whistle of the North Head, Point Bonita, a little

on our port bow, as we were going along, plainer and

plainer. It seemed that we would pass it in about a very

short distance. The whistle sounds when you get near to

it higher. You can judge about how far you are off by

the sounding of the whistle—the height of it. When we

came abeam, which it was about 9:19, we saw the loom of

the land through the fog.

Mr. Barnes—Q. Which land?

A. Bonita Point, at 9:19. I said then, and sent or-

ders down below to go as slow as they possibly could
;

dead slow
;
just enough headway to keep steerage way on

the vessel, and starboard half a point. With that course

we made Point Diablo very plain.

The Court—Q. What was that order ?

A. Starboard half a point on our course. Northeast

half East. With that course we made Point Diablo very

plain, not more than from a quarter to half a mile. Since

coming in from Diablo we heard another steamer's whis-

tle. I must say here, that previous to this, I had a con-

versation with the Captain ; he wanted to know how the

tides were, and if vessels were coming out. We had a

long conversation about this. I told the Captain it would be

flood tide and there were no craft coming out, no vessels,

and but one steamer would come out this morning, which

will leave the city at 9 o'clock ; that is the only thing I

know of coming out. When we neared Point Diablo I

heard this whistle way inside. The weatlier was calm and

the water just as smooth as glass. We could hear every-

thing very plain. I heard this whistle on our starboard

bow ; I told the Captain, "That is, I believe, the steamer



Occidental & Ortextal Steamship Company. 63

coming out." "All right," says the Captain, "we will

take care of her." After passing Point Diablo the steam-

er came nearer and nearer. We could hear his whistle,

and of course we could hear our whistle. It was if he an-

swered every blow to our blow. I said, " Now it is time

to give him two distinct whistles to tell him we will star-

board ; he is now on our starboard bow ; he is going this

way, so that he may put his wheel starboard and clear us."

He answered directly with two distinct whistles. At the

time we saw^ the loom of liim^in the fog coming towards

us; pointing towards our amidships, and the hull came out

plainer and plainer. He seemed to be moving a little bit

to starboard. It w^as only for a moment or tw^o. 8he

seemed to be under the influence of her port helm. I

sang out, " Give him two more whistles." These two

whistles were blown, and he answered them again, but in-

stead of the ship answering the helm, as it seemed, I don't

know whether there was something in the way, he came

as under a port helm coming this way, right towards us.

I said to Captain Metcalfe, " There will be a collision as

sure as can be. I don't see how he can miss us
;
put your

engines full speed astern." We were going then at the rate

of not more than from 3 to 4 knots. We put the engines

full speed astern. They could see that our vessel was

stopped, and more, that she had sternway. I looked to

see if she had stopped. I said, " We can see that she is

going astern by the water of the propeller coming forward."

He said; "Yes; but slie is coming right for us; I think

she will hit us on our starboard." Instead of tliat she

came at a good rate
;
just cleared our stem, but struck with

her port bow on our stem.
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Mr. Barnes

—

Q. Take those two models and show

how it w^as ?

A. Tliis being the " Oceanic," this was the " City of

Chester." As she was coming we could see plainly the

masts and funnel in a line like this (describing).

Mr. White—Q. Was that after the first whistle or the

second ?

A. After the first whistle.

Q. Immediately after the first whistle ?

A. After the first whistle she hove in sight.

The Court—Q. The masts and funnel were in line ?

A. After the first whistle, when she hove in sight, we

did not see that she moved under her starboard helm as

she ought to, and we gave another two blasts of the whis-

tle, and he answered again two blasts of the whistle. Then

he did not move to starboard as he ought to have done.

As soon as I saw she moved this way, we went full speed

astern, and she came just like this (illustrating).

The Court—Q. If you were going full speed astern,

how is it that you did not keep away from her ?

A. We were away from her altogether. We never

pointed for her; we pointed that way (describing). He
pointed for us. He ought to have kept away clear from

us. We never joointed for him at all. When we struck,

he must have headed about North to Northwest or North

to Northeast. We never altered our course. At that

time when she was this way, a moment before the collision,

I could see Lime Point very nearly about that on our ])ort

bow ; that showed that we did not alter our position or

course at all. We laid right there that still. She had

just commenced a little sternway when he came like that
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(illustrating) with a good headway. I said to the Captain,

"here she is coming right into us.'' She came just like

this (describing).

Mr. White— Q. I understand you to say that when

you reached somewhere near Point Bonita, that you were

enabled to see that point ?

A. We saw the loom of it through the fog; the black

loom of it.

Q. The point loomed up through the fog ?

A. The upper laud.

Q. Point Bonita rises to quite a high hill there ?

A. Yes, sir.

Q. You could see that looming up through the fog ?

A. Yes, sir; the land is perpendicular up and down.

Q. About what direction were you from Poin Bonita

at that time ?

A. We were at the soutlieast of it. We steered north-

east, and it was abeam.

Q. How far a distance were you from Bonita Point

when you first saw it ?

A. Not more than half a mile.

Q. Was it about at this point ? Put your vessel where

you w^ere at the time you think you saw Point Bonita on

the blackboard.

A. About there (illustrating).

The Court—Q. That is when you first saw Point

Bonita ?

A. Yes, sir, when it was abeam.

Mr. White—Q. AVas it at that time that you changed

your direction ?

A. At that time I changed my direction half a point.
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Q. A half a point furtlier to the north ?

A. Yes, sir.

The Court—Q. What course were you on at that

point? What was your course?

A. Our course was northeast by east from the outside.

At that point I changed to northeast half east.

Mr. White—Q. Northeast half north?

A. To northeast half east.

Q. For what length of time, or what distance, did you

continue on this new course ?

A. We saw Diablo; we came about this way; we saw

that, I sliould say, about eight minutes later.

Q. How far of! were you from Point Diablo?

A. About a quarter of a mile.

Q. Could you see Point Diablo from the point that

you first located her ?

A. No, sir.

Q. You think you were about a quarter of a mile below

Point Diablo ?

A. Yes, sir.

Q. How did you signal the outcoming steamer, the

"City of Chester," before you reached this point opposite

Point Diablo, or afterwards ?

A. At Point Diablo we blew our common fog

signals.

Q. Your fog signals of one minute each ?

A. That is all.

Q. About what point were you wlien you first heard

the fog signals of the "City of Chester ?"

A. We lieard them at Point Bonita already.

Q. Al)0ut what direction did they bear from you, so
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far as you were able to tell from the sound, at the time you

first heard them ?

A. They were well on our starboard bow.

Q. Still to the front of you ?

A. No, sir; well on our starboard bow away to our

rio;ht.

Q. How many points on your starboard bow do you

think the sound was when you first heard it ?

A. She must have been three points on our starboard

bow.

The Court—Q. Could you locate her on those points

on that diagram in general direction ?

A. Yes, sir.

Mr. White—A point is 30 degrees ?

The Court—No, 11 and a quarter.

A. I fancy she must have been here somewhere when

Ave heard her first signal.

Mr. White—Q. AVhen you were somewhere opposite

Point Bonita?

A. Somewhere here (pointing).

Q. You think she was perhaps two and a half or three

points of! on your starboard bow ?

A. Yes, sir.

Q. As she approached you, before you saw her at all,

was there any apparent change in her direction, judging

from the sound of her whistle ?

A. Not very much.

Q. She appeared to be about three points ofl: on the

starboard ?

A. That is what she was.

Q. When you first sounded the two whistles sig-
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nifyiiig that you were going to starboard, had you yet

seen her?

A. No, sir.

Q. How long was it after you sounded the first two

whistles before you saw the " City of Chester ?"

A. That must have been about 3 or 5 minutes.

Q. From 3 to 5 minutes after you signalled her that

you would starboard, and after you heard her signal that

she would starboard ?

A. About that.

Q. Where was she, so far as you are able to locate, at

the time she first appeared to you out of the fog ?

A. Two and a half to 3 points on our starboard bow.

Q. And about how far from you ?

A. I should say about half a mile.

Q. Was that the place that you say you could see from

where you were, that you could see that her two masts

were in line with the pilot-house of the " Oceanic?"

A. Yes, sir.

Q. That indicated to you that she was coming directly

to the point that the " Oceanic " then occupied, if she was

in motion ?

A. I could see that she comes right for the amidships of

the " Oceanic."

Q. She was coming so that if the '' Oceanic " had re-

mained stationary and had she kept what was apparently

her course, she would have struck the " Oceanic " amid-

ships.

A. That may be ; I think so ; apparently.

Q. How long did she continue in that position before

you sounded the second whistle ?

I
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A. About the time.

Q. About what length of time was there, as near as

you are able to estimate, between the first whistle to star-

board that you sounded, and the second whistle to starboard

sounded by you ?

A. A very few moments.

Q. How near to you was the " City of Chester " at the

time that you sounded the second whistle ?

A. About half a mile, as I could judge.

Q. I understand you to say she was about half a mile

when you first saw her ; is that right?

A. Yes, sir.

Q. I want to know how near she was at the time you

sounded your second whistle?

A. Wlien she hove in sight I sounded the secoond

whistle.

Q. When she hove in sight?

A. Yes, sir ; at that time.

Q. I understood you to say at first, that you saw her

immediately after sounding the first whistle?

A. It was a few moments ; immediately; a few mo-

ments.

Q. About how many minutes do you think, between

the first and the second whistles?

A. It was hard to say ; maybe 2 or o minutes.

Q. At that time the " Oceanic " was under what head-

way?

A. Dead slow.

Q. Dead slow would be how many knots an hour?

A. I sliould say from three to four knots, with the

" Oceanic."
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Q. In estimating that she was going dead slow, were

you estimating the tide at all?

A. This was going through the water; nothing to do

with the tide.

Q. There was a tide, was there not?

A. Yes, sir; that was the headway through the water

to keep her steerage.

Q. Without considering how much the tide would

carry her?

A. The tide would have nothing to do with that.

Q. You were riding in on the tide, were you

not?

A. Yes, sir.

Q. Do you mean to have the Judge understand now

that 3 or 4 miles per hour was her total advance, tide and

all, or 3 or 4 miles without tide ?

A. Without the tide.

The Court—Q. Through the water ?

A. Through the water, to keep her steerage way.

Q. That was not the rate she was going, as compared

to a j)oint of land ?

A. No, sir; this was through the water.

Mr. White—Q. Can you tell how fast she was coming

in as compared with one of the points of land that you could

see?

A. 1 have no idea of that. I don't know how the tide

ran. I estimated there was very little tide at the time. It

was so close in shore. The first of the tide makes in on

the south shore; the last of the tide makes in mid-channel

on the north shore.

The Court—Q. Tliis was the young flood?
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A. This was the young flood. It could not have run

very strong.

Mr. White—Q. There was not very much time on her?

A. I don't think there was very much; may be 2 or 3

knots young flood.

Q. How long was it from the time you sounded the

second whistle until you gave the order to reverse?

Mr. Barnes—He has already stated that at the same

time he caught sight of her and saw how she was headed

he gave the order to reverse.

The Court—He used the word "immediately," and then

qualified that by saying "two or three moments." Do you

want to find out what he means by that ?

Mr. White—I want to find out exactly what my ques-

tion indicates.

The Court—He has answered your question, that he

immediately gave the order to stop.

Mr. White—Immediately, as used by a witness, is not

a certain expression.

The Court—You can ask him further questions as to

what he means by that.

Mr. \Vhite—Q. How long was it from the time you

sounded the second whistle until you gave the order to

reverse ?

A. It was the same time; no time elapsed, when I gave

the second whistle; about half a minute; I said "immedi-

ately."

Q. Did you give the signal to the engineer to reverse

before you got the "City of Chester's" reply to your second

signal ?
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A. After the second signal ?

Q. Afterwards ?

A. Yes, sir.

Q. AVhat I want to know is, whether, after you got the

second signal from the "City of Chester" saying that she

would starboard, that you waited at all to see whether she

would or not?

A. I could see the "City of Chester" at the time, but

she was not moving as she ought to do.

Q. Why did you sound that second signal ?

A. To make sure that he would starboard a little

more.

Q. Then, when she did signal you that she would

starboard, did you wait at all to see whether she would or

not?

A. I could see that she did not ; then reversed right

away.

Q. Then, as I understand you, after you got the sec-

ond signal from the " Chester " that she would starboard,

you waited a little while to see whether she did starboard

or not?

Mr. Barnes—He did not say so.

A. I did not wait a little while.

Mr. White—How long did you wait?

A. I immediately gave right away the signal to re-

verse, as she did not move according to her signal.

Q. Had you determined to reverse before you got the

second signal from her ?

A. No, sir.

Q. When she answered you that she was going to star-

board, and the plan that you both had of passing was
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acquiesced in by her, why did you immediately reverse?

A. Because after the first whistle I did not see

her yet ; between the first and second whistle she hove in

sight. When she came in sight, and I saw she had not

acted on the first two whistles to put the wheel hard astar-

board, I blew two whistles again.

Q. What for?

A. To make it more sure, because I starboarded then

myself ; hard astarboard ; I thought he would do the

same, but he did nothing.

Q, Then the second signal was not sounded by you, to

2;et her to starboard ?

A. Certainly ; that is what it was given for.

Q. She agreed to starboard?

A. When I gave the first or second whistle—when I

gave a signal like that, that means to tell him I starboard

and want him to do the same. He answered, '' I have

done the same; " that is his answer.

Q. If he did starboard at this time, and you reversed

and carried you both back, was he not more likely to run

into you than if you had kept your boat in advance.

A. No, sir.

Q. What I want to know, is, did 3'^ou reply at all on

that second signal that you got from the " Chester ?
"

A. Yes, sir.

Q. What did you do under tliat signal ?

A.' I put the wheel to hard astarboard.

Q. You had already starboarded?

A. And put the engines full speed astern.

Q. Did you keep the helm hard astarboard at the

same time that you threw your boat full speed astern ?
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A. Yes, sir; I kept tlie wheel as it was.

Q. That had the effect of bringing the head of your

boat around to port, did it not ?

A. Not very much, when she has no headway on her.

Q. If your boat is going backwards, and you have

your helm hard astarboard, which way does it throw tlie

bow of your boat ?

A. To the right, but not when she lays dead still, to

any jimount, and I saw that she was not throwing that

way because I had Lime Point right on our bow the same

as it was before. I saw she did not alter her position at

all.

Q. At the time that you sounded the second signal to

the " City of Chester " and got her rej^ly, did it look to

you as if there was any risk of a collision ?

A. After she had sounded. I knew she could not

clear us.

Q. You knew she could ?

A. She could not ; she could not clear us, because she

was under, as it appeared, port helm instead of starboard.

Q. I want to ask you once more, why did you sound

that second signal to the " City of Chester?
"

A. Because his first signal was answered but not

obeyed.

Q. After tlie first signal was answered but not obeyed,

and you saw the " Chester " there was some such un-

certainty in lier movements that you did not know wiiat

she was going to do, is that so ?

A. That is what it was.

Q. So that you sounded the second signal in order to

verify the first one?
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A. That is correct.

Q. AVlien you verified the first one, you found she was

going to starboard ; is that right?

A. She was going to port.

Q. She had starboarded her helm. I am not as good

a sailor as some people, and I do not know I make myself

understood. She was going to your right ?

A. She w^as going this way (describing).

Q. I know by the position of these two dummys.

A. She went ahead of us instead of this side.

Q. Then you felt certain after the second signal, that

she had starboarded her helm, or promised you that she

would, and she was trying to pass on your starboard side
;

is that right?

A. I don't know if she tried.

Q. So far as her signals?

A. So far as her signals she did.

Q. You believed at that time she was trying to pass on

your starboard side, did you not?

A. At the time she blew the whistles I thought she

would do so.

Q. At the time of the second whistle?

A. I thought she would do so.

Q. Did you, at any time, sound a signal of alarm to

the " City of Chester
;

" several short blows of your

whistle ; five or six?

A. I did not think it was necessary.

Q. Why not?

A. Because she answered my first way signals, my two

whistles.
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Q. But you tell me that although she answered those,

you saw that she was not going to port herself ?

A. It appeared to ine that she was moving a little

that way, as I have stated before, but very little, and

soon came the other way ; that is why I blew the whistle

again.

Q. Did you reverse full speed astern before turned she

this way ?

A. No, sir.

Q. That is, turn to the right ?

A. No, sir; as soon as I saw she turned the wrong

way, I reversed the engines.

Q. How long was it that she swung around in that

way, after you received your second signal ?

A. Right after sounding the whistle ; right after the

signal was given.

Q. You cannot estimate that time at all ?

A. Right away.

Q. Within a quarter of a moment?

A. Something like that; right away.

Q. Half a moment?

A. Yes, sir.

Q. Almost immediately ?

A. Almost immediately.

Q. When she did that, did you sound any further

signals at all ?

A. No other signals.

Q. But you gave the signal to your own boat then to

go full speed astern ?

A. That was it.

Q. Did you sound any kind of signal to indicate to
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the " City of Chester" that you had signalled your boat to

go full speed astern ?

A. I could not do that.

Q. The second signal of two blasts was the last signal

that you gave the " City of Chester " ?

A. Yes, sir.

Q, At the time you speak of, you say when she hove

in sight she was about two and a half or three points on

your starboard bow, and about a half a mile distant?

A. Yes, sir.

Q. At that time could 3^ou see this south shore ?

A. Not at tliat time; I did not look. I had not time

to look. I might have seen it.

Q. You might, perhaps, have seen it?

A. I did not look.

Q. You have so much to do, you did not look ?

A. I did not look.

Q. You had, however, before that time, seen some two

or three points on the north shore ?

A. Yes, sir; I may say this. I remember now that

the Captain said, he stood on the starboard side and he

said, "I see the loom of the Fort/' That I remember he

told me.

Q. He told you he saw the loom of the Fort?

A. Yes, sir.

Q. That is, the C'aptain mentioned that to you before

you signaled to the "Chester" that he saw the loom of Fort

Point, or the Fort ?

A. Yes, sir; abaft our beam. I don't know exactly

what he said—abaft the beam. I did not look. I had no

time to look.
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Q. That was before you signaled to the "Chester" at

all, was it ?

A. That was a few moments before the collision oc-

curred.

Q. Was it a moment before the collision that you and

the Captain were talking ?

A. It was between the second blast of the whistle and

the collision.

Q. Between the second blast of the whistle and the

collision ?

A. Yes, sir.

Q. The Captain was telling you he saw the loom of

Fort Point?

A. Yes, sir.

Q. If you had brought your ship in along the south

shore, and the "Chester" had gone out along the north

shore, would there have been any collision ?-

A. I cannot tell that.

Q. You cannot tell that?

A. I could not tell that.

Q. How much sea room is there at the narrowest point

in the channel there ?

A. Seven-eighths of a mile.

Q. Is seven-eighths of a mile of water deep enough for

a ship like the "Oceanic?"

A. Between the buoy at the Fort and Lime Point tliere

is any amount of water.

Q. You do not know the dimensions of the "Oceanic,"

do you ?

A. Yes, sir.

Q. What are her dimensions ?
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A. I could not tell you very exactly, but slie is 2800

tons registered tonnage.

Mr. Barnes—Thirty-eight hundred ?

A. She is very nearly 3000 tons, I think; I forget ex-

actly.

Mr. White—Q. How long is she ?

A. I could not tell you exactly; I should say 380 feet

lono-.

Q. How wide?

A. She may be 45 feet wide, or near that.

Q. Do you know whether or not in this collision the

"Oceanic" was damaged ?

A. She was damaged a little.

Q. What damage was done to the "Ocennic?"

A. That I cannot tell you exactly; it was on the plates

near the stern.

Q. At the time of the collision and until the "Ches-

ter" went down, I supjoose you remained in the pilot

house of the "Oceanic?"

A. No, sir.

Q. What did you do?

Mr. Barnes—He was not in the pilot house at all.

A. I was on the bridge.

Mr. White—Q. Did you remain on the bridge of the

"Oceanic" ?

A. The captain says, as soon as it looked like a col-

lision, "You go forward quick and see what is going on

there, and keep the vessels together as close as you can,

and let me know what you want to do."

Q. You went forward, did you?

A. I went forward.
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Q. From that time on you did not go back to the

bridge until after the "City of Cliester" went down?

A. Not until after she went down.

Q. You went forward right at the bow of the "Oceanic"

as soon as you could get there after the collision ?

A. Yes, sir.

Q. About how far back from the "Chester's" bow did

she strike ?

A. She struck about abreast of the foremast; about on

the port bow.

Q. How far back was that foremast from the bow at

the extreme point ?

A. I could not say exactly; it seemed to me about 25

to 30 feet.

Q. How for, so far as you were able to judge, did the

bow of the "Oceanic" go into the side of the "Chester"?

how far did she cut into her?

A^ She went a good way into her.

Q. How many feet?

A. I could not say exactly how many feet ; several

feet.

The Court—Q. You stated in the first part of your

examination that the young flood was making up on the

south shore.

A. Yes, sir.

Q. Does tlie young flood make up on the south shore

first?

A. Yes, sir.

Q. State its direction, taking that point there, showing

the direction of the young flood.

A. The young flood makes in here first, and strikes
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this shore, and makes up that way and goes around that

way (illustrating on the diagram on the blackboard). It is

young flood here and sometimes ebb tide there, or slack

water, and nothing at all on the north shore.

Q. You were not in the young flood then that morn-

ing ?

A. No, sir; I wanted to be where there was no flood,

if possible.

Q. You must have been following in on slack water?

A. That is what I judged about.

CROSS EXAMINATION.

Mr. Barnes—Q. How long have you been a master

mariner?

A . About 25 years.

Q. How long have you been a harbor and bar pilot?

A. Nine years now, and four years when the accident

occurred.

Q. Had you taken in and out of the harbor other ves-

sels of the class of the "Oceanic?"

A. Yes, sir.

Q. You say that when you came in that morning, you

passed this four-masted British ship at anchor, fastened to

a tug and making preparations to come in after you?

A. Yes, sir.

Q. Do you know whether that four-masted British

ship and the tug came in after you or not?

A. Yes, sir.

Q. Came right in along after you?

A. Came right in while we were in the wreckage.

Q. If the " City of Chester " had obeyed the signal
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that you gave to starboard the hehn, that would have sent

both shii^s to port and made jou pass with the starboard

side of each towards each other?

A. Yes, sir.

Q. If, when you gave the first signal, she had gone to

starboard and answered your signal, was there any danger

of collision?

A. Never.

Q. If, when you gave the second two blasts, meaning

" We are going to the left, go you to the left," and he an-

swered he liad gone to the left, if he had minded his helm,

then was there any danger?

A. I think there w^as no danger.

Q. Just as soon as you say that there was danger be-

cause she was not minding her helm, I understand you say

you gave the order to your ship to go full speed astern?

A. Yes, sir.

Q. Was that order obeyed?

A. Right away.

Q. At the time of the collision, did the " Oceanic

"

liave any headway on her, or was she going astern?

A. She liad very little headway, if any; at the time of

the collision, she had a little sternway on her.

Q. You were asked by Mr. White, if you did not give

any danger signal. What is a danger signal?

A. A danger signal is a long blast of the whistle; an

exceedingly long blast or several small toots.

Q. What is the object of the danger signal? When is

it used? What is it for?

A. If given signals are not understood or acted

against.
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Q. Ill this case the given signals were understood and

answered?

A. Yes, sir.

Q. Did you get any signal from the "Chester" that

she could not answer her helm, or could not be handled

where she was?

A. No, sir.

Q. What time, if any, was there from the moment you

saw her and that she was not doing as she said she would

do, and the time when you ordered the ship to go astern?

A. Several minutes.

Q. You do not understand me. Between the time

that you saw that she did not answer the second signal by

the action of the ship, how soon was it that you gave the

order to send the "Oceanic" astern?

A. Kight away.

Q. Do you now know of anything that you could have

done as a pilot, in handling the "Oceanic," which could

have prevented that collision?

A. There was nothing left undone that we thought

could be done.

Q. Do you know of anything now that you omitted to

do?

A. No, sir.

Q. That could have been done; that would liave saved

the collision?

A. I do not know of anything.

Q. Do you know of any rule or regulation regarding

the conduct of steamships in a fog, either as to S2)eed or as

to signals, which was omitted by the "Oceanic?"

A. No sir; there was nothing.
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Q. Whs there any period of time from the time wlien

you got opposite Point Bonita until the time of the colli-

sion, that this steamer " Oceanic " was going fast?

A. No, sir; she was going just dead slow.

Q. All the time ?

A. All the time since passing Point Bonita.

Q. Was there any moment of time that the fog whis-

tles were not sounded ?

A. No, sir.

Q. I show you now this photograph of the " Oceanic."

Show the Court where the bridge is ?

A. This is the bridge.

Q. Where did you stand?

A. I stood amidships.

Q. Where was the Captain ?

A. The Captain was a little to my right.

Q. Who else was on the bridge ?

A. The second officer was near me, a little on my left

side with the string of the whistle in his hand.

Q. Where did the string that connected with the

whistle go? Where was the whistle ?

A. This is the whistle in front of the funnel. The

string goes right over a pulley for him to pull.

Q. Was he on deck or on the bridge, pulling that fog

whistle from tlie time you gave the order after you took

command at 8 o'clock until the collision occurred ?

A. He was there always.

Q. Do you know where the first officer was?

A. He was with his watch in the eye forward, with

the carpenter.

Q. Where was the third officer?
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A. The third officer was left with hin watch.

Q. What were they there for?

A. They were there to attend to their duties.

Q. Wliat were their duties there coming into port?

A. To look out. The fourth officer was there.

Q. What was the fourth officer stationed in front of

the pilot-house for?

A. He has to watch that the command is obeyed ; the

command from the pilot.

Q. Show the Court where the steering aj)paratus is

;

where the men are that steer?

A. Kight in this lAnce here.

Q. Under the bridge?

A. Under the bridge.

Q. What communication is there between the bridge

and the steering room or pilot-house?

A. There is a large hatchway where we can see the

men and talk to them.

Q. How were the orders on that ship communicated

from the bridge to the engine-room?

A. By telegraph.

Q. Did they have the best apparatus of telegraph on

board the " Oceanic?"

A. Yes, sir; the latest improvements.

Q. Were there only one or two telegraphs on the

bridge?

A. Two, one on each side.

Mr. White—I object. This is not cross-examination.

The Court—It is not cross-examination, General.

Mr, Earnes—If there is any objection to it, all right.

Mr. White—I do not intend to question that matter at
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all ; therefore it is not necessary to go into it. I make

no contention ])ut what that steering apparatus of the

" Oceanic " was all right.

The Court—Q. At the time of the collision was the

"Oceanic" in sternway or going ahead?

A. The backwater from the propeller came amiclship,

so I thought she must have had a little sternway, or we

could not have had water from the j^ropeller coming

towards amidships.

Q. What power of propulsion brought the two vessels

tosfether ?

A. The sliding of the " Chester " toward us.

Q. It was the "Chester" that impinged on the "Oce-

anic " ?

A. Certainly; we never pointed for the "Chester";

we pointed for open space. The " Chester " pointed for

us and came towards us as if under a heavy port helm, in

a kind of sliding way.

Q. Then the power af collision was on board the

" Chester " and not the " Oceanic?
"

A. That is what I believe; to my best knowledge.

Q. After the coHision did you do anything on board

the "Oceanic" to prevent the two vessels from pulling

apart ? You remained together for some time ?

A. We remained togetlier.

Q. How long?

A. Until the "Chester " went down. Just before she

\NQ\\i down, T was aw'ay forward. The foreyard canu'

down and nearly struck me, so close we were together

then. Some one said, " Clear out." I had a rope over

the bow, and had some passengers of the " Chester " on
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this rope, and the second officer was there witli his boat to

take them from this rope. He had ah'eady one in his life-

boat when this foreyard came down, and, nnfortnnately, T

let go of the rope. I could have been killed if T had not

let go. I did not let go altogetlier. I slid it through my
hand and tried to take a turn on the forestny. The yard

came down and struck forward just sharp on the " Oce-

anic's" head, and went down and took the l)oat and

people and everything down.

Q. Did the bow of the " Oceanic" cut so far into the

"Chester " as to bring down the foremast?

A. No, sir ; this was when she was foundering. It

looked to me but a very small cut; in fact, it was done

naturally, sliding ; it was not such a very heavy cut,

because she floated forward, I should judge, over six min-

utes, sure.

Q. As I understand, there was no power of propul-

sion on board the " Oceanic " to set the " Oceanic " into

the "Chester"?

A. Nothing at all.

Q. The force was on board the " Chester" coming

down on the bow of the " Oceanic " ?

A It was a wide hole; not a sharp hole.

Q. That is not what I am talking about. What was

the power that brought the two vessels together ?

A. The sliding of the "Chester."

Q. And you had some stern way on board of the

" Oceanic " ? You were not on the bridge. You do

not know if that was maintained or not ?

A. The Captain told me to go forward. As soon as

the collision occurred the engines were stopped and she
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remained stationary. The Captain says " You jump for-

ward quick and see if you can keep the stem of the

" Oceanic " into the hok^ made in the " Chester."

Mr. Barnes—Q. Wliat was the object of hohling them

that way?

A. To keep her afloat as long as possible.

Q. Will you show me on the diagram as nearly as you

can about where the collision occurred?

A. It occurred somewhere here (pointing).

The Court—Q. Was there any drift at that time, or

seaway?

A. No, sir, I do not think there was ; the water was

perfectly smooth.

Q. Did the vessel go down in the same spot where the

collision occurred, or was there a drift one way or the

other?

A. We drifted with the tide inwards.

Q. The vessel went down not at tlie place of collision?

A. No, sir.

Q. Is that the si)0t where the collision occurred (2)oint-

ing)?

A. Yes, sir.

Q. Where did the "Chester" go down? Just point

it out?

A. She must have laid about there (pointing).

Q. Then you think that after the collision, and up to

the time she went down there was a drift inwards?

A. Yes, sir,

Q. On the tide?

A. Yes, .sir.
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RE-DIRECT EXAMINATION.

Mr. White—Q. The only object of keeping the stem

of tlie " Oceanic " in the hole in the " Chester " was to

keep the " Chester " afloat?

A. Yes, sir.

Q. Then the break in the " Chester " was so bad, that

it was feared from the "Oceanic" that she would go down

immediately if the vessels separated? Is that right?

A. That I do not know.

Q. You only know that you heard the Captain say to

keeji the vessels together?

A. Yes, sir.

Q. Do you mean to tell us that there was but one

thing that would have saved the ship from colliding with

you, after you first saw her, and that was that she should

go to starboard; that she should obey her starboard helm?

A. Certainly.

Q. That was the only thing that would j)revent a col-

lision, from the time you first saw her?

A. 'i es, sn\

Q. Then, from the time you first caught sight of

the "Chester" you felt that there would be a collision un-

less she went to port?

A. Yes, sir.

Q. Unless she obeyed her starbord helm?

A. Yes, sir.

Q. Is that right?

A. Yes, sir.

Q. If that is the condition of affairs, why did you

sound the second signal?

A. Because she did not go that way.



90 Henry F. Smith et al vs.

Q. You sounded the second signal to get her to go that

way?

A. Yes, sir.

Q. Then did you wait at all, to see if she did go that

way?

Mr. Barnes—I do not like to interrupt, but counsel

have already been over that ground with the witness two

or three times.

Mr. White—It is the same question, but it is a very pe-

culiar condition of affairs.

The Court—I will allow you to ask the question.

A. I saw she did not go that way. I saw she did

not.

Mr. White—Q. When you saw she did not go that

way after the second signal, you ordered your boat full

sjieed astern, is that right?

A. Yes, sir.

Q. Ijct me see if I cannot refresh your recollection a

little. Do you remember testifying before the Board of

Local Inspectors of Steam Vessels, sometime, I think,

about October, 1888, when they had an inquiry in refer-

ence to this, before Messrs. Talbot and Hinman?

A. Yes, sir.

Q. Do you recollect that?

A. Yes, sir.

Q. Your recollection of what occurred then was prob-

ably better than it is now?

A. It is the same.

Q. The same?

A. I fancy so; may be not.

Q. Do you remember at that time this being your un-
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derstanding of it: "We saw the bow of the steamer to our

starboard, the same direction as we liad heard the whistle,

and apj^arently by the white center in her bow, slie ap-

peai-ed to be going at a high rate of speed. At that time

we were able to see from one-quarter to one-half a mile.

The steamer, as I observed, was going for about our bow,

and Captain Metcalf said, 'What is be doing?' and I said,

*He has answered our whistle, and if he has complied

with our signals everything will come out all right.'

When we saw she was coming direct for us, I ordered the

engines full speed astern." Was tbat right?

A. It was after the second two whistles.

Q. After you had watched her long enough to see she

was not obeying the signal, then you went full speed

astern; is that right?

A. That is right; that is what I said a little while ago.

Q. About how long would it be, from the time that she

answered your signal, before, if she obeyed the signal, her

course would show it to you?

A. I do not understand your question.

Q. How long would it be from the time that she gave

a signal, and if at the same time she put her helm hard a

starboard, before the course of the vessel would show she

had obeyed it?

The Court—That would depend on whether she obeyed

it or not.

A. I cannot tell that.

Mr. White—I am assuming the condition of the shi})

now that did obey and respond to the helm?

A. The ship never responded to the helm, by the

looks of it.



92 Henry F. Smith et al vs.

Tlie Court—Q. The (question Mr. White propounds is

this: How long after an order liad been given and she

obeyed it, woukl tliat have been ap})arent to you on board

the "Oceanic?"

A. Certainly.

Q. How long after the order had been given, would

you have noticed it on board the "Oceanic?"

A. Right away.

Q. If she had obeyed the order ?

A. I Avould have seen it right away.

Q. Suppose after the second time you sounded the

whistle and she had replied, and in accordance with her

reply that her helm was hard a starboard, how soon would

you have noticed that if the vessel was obeying her hehn ?

A. Kight away.

Mr. White—Q. Does it not take some time after one

of these vessels throws her hehn from one side to the otiier

before the vessel responds ?

A. Not if she has so much headway as she had.

Q. You do not know what headway she had.

A. We saw the white volume of water under her bow,

and the ca])tain said to me, " She conies like a dog with a

bone in her mouth," at full speed. If she comes at that

rate of speed she should answer immediately.

Q. She was running against the tide?

A. That made no difference to her headway through

tlie water.

Q. It would make a difference in her ap2)earance of

having a bone in her mouth.

A. That is her headway through the water ; that has

nothing to do with the tide.
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Q. The actual ])rogress she would make, as viewed

from the land here at Fort Point, miiiht not be verv «-reat,

though she appeared to have the bone in her mouth ?

A. Yes, sir; she had great headway on.

Q. As I understand, you say, when you saw the " City

of Chester " a half a mile away and some three points on

her starboard bow, tliat notiiing could avert the collision

or disaster except her turning to starboard ?

A. That is what it is.

Q. I will ask you another question. You have been foi-

nine years a pilot, taking vessels in and out of the harboi-?

A, Yes, sir.

Q. This disaster occurred over five years ago, so you

had been a pilot some four years before that?

A. Yes, sir.

Q. Had you been familiar with this harbor before you

became a pilot ?

A. I ran a coasting steamer four years before that.

Q. How often did that bring you in and out ?

A. Two or three times a month ; twice a month.

Q. That is twice in and twice out.

A. Yes, sir.

Q. You know how the tides run, then, do you ?

A. Yes, sir.

Q. Incoming in here and seeing the "Chester "off

this point, did you know she w^as in the tide?

A. I could not tell that.

Q. Why not ?

A. Because I could not see her.

Q. When you did see her, did you know she was in

the tide ?
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A. No, sir ; she was in the tide as I was ; she was in

the flood.

Q. You knew she was in tlie flood 'tide ?

A. Yes, sir.

Q. You i^new that she was nearer to Fort Point, this

south shore, than you were ?

A. I don't know that.

Q. You did know it. You knew she was 3 2>oints on

your starboard bow.

A. She was near to Fort Point ; how near, I don't

know. I don't know liow far she was from Fort Point.

She must have been a half a mile.

Q. You knew she was nearer the south shore than you

were, did you not ?

A. Yes, sir.

Q. And you knew that at that kind of tide, the tide

ran up strongly along the south shore here, across the

channel between Lime Point and Fort Point, did you not?

A. It runs towards mid-channel, and then straight in.

Q. You were north of mid-channel?

A. Yes, sir.

Q. Your theory is not that the " Chester " was caught

in the tide at all ?

A. That, I cannot tell.

Q. Where the disaster occurred, and for a great deal

of water on your starboard from the disaster, was water

that was not affected by this turn in the tide from the

south shore?

A. I was, perhaps, out of that set.

Q. The disaster occurred considerably north of the

mid-channel ?
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A. Yes, sir.

Q. In the mul-cliaiinel, as I iiiulerstancl you, this tide

does not set across the channel between Lime Point and

Fort Point, bnt the tide sets straight in at that tinie, flood

tide ?

A.. The tide sets across; sometimes more, sometimes

less. She mnst have been in the tide or jnst coming out

of it; she had been in the tide in that set before she

reached me. It may be that the tide run in altogether at

that time. It may have been here that tlie tide run in

here and there at the same time. The "Chester" struck

the heavy like this that sets round like this, and runs out

here (illlustrating).

Q. You were north of the mid-channel ?

A. I did not put that exactly right. I ought to have

made this line a little more this way.

Court—Q. Take the chalk and make that line ?

A. It sets about there, so far as that ; that would be

the right way.

Q. That is the set of the tide ?

A. That is the set of the tide at the flood.

Q. The question you answered when you put the other

mark on was the set of the young flood ?

A. Yes, sir.

Mr. White—Q. That is what you mean, that this is

the young flood ?

A. This is the full set of the tide at the full flood.

Q. You think on account of the water striking against

the land here, and being deflected to the left, it is carried

out pretty well towards mid-channel ?

A. That is what it is.
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Q. As near as yon understand the position of the

"Oceanic" you were north of mid-channel ?

A. Yes, sir.

Q. This is the position tliat you put the " Oceanic" in

at the time of the colHsion ?

A. Yes, sir.

Q. About liow far woiihl that place be, where the col-

lision occurred, from mid-channel ?

A. It must have been very near.

Q. Very near mid-channel.

A. She must have been very near mid-channel.

Q. Then you were coming in very near mid-channel ?

A. No, sir; the " Chester." I was on the north side.

Q. We will agree on this: That the " Oceanic " was

here when the collision occurred (pointing)?

A. Yes, sir.

Q. Now, I want to know how far this point of collis-

ion is from mid-channel?

A. Pretty close.

A. Then, as I understand you, you do not want to

say now, you were hugging the north shore?

A. Yes, sir; I was hugging the north shore; that is

only a half a mile; only seven-eighths of a mile. From

here to there is only a few hundred yards (pointing.)

Q. How far is it from there to the north shore?

A. We were a quarter of a mile from the north shore.

Q. How much deep water did you have on your port

side?

A. You can go right on to the beach. It is very near

deep water right to the beach.

Q. Then thei'e was sea room so that you could have
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gone nearly a quarter of a mile further north if you

wished to?

A. If I wished to.

Q. When you first oave the signal and got your reply,

the two blasts, how much did you turn the helm of the

" Oceanic " to starboard ?

A. At the second two blasts ?

Q. No; the first?

A. At the first?

Q. Yes?

A. We put the wheel hard over.

Q. Hard to starboard ?

A. Hard to starboard ?

Q. The first thing ?

A. Yes, sir.

Q. Never turned it after that ?

A. No, sir.

Q. Do you place that as the point where you sounded

the first signal ?

Mr. Barnes—No.

The Court—That is where he saw Point Bonita.

Mr. White—Q. Can you locate on your Hue, about

where the "Oanceic" was when the first signal was given

by you to the " Chester ?"

A. Just when we passed " Diablo "; after we had

passed Point Diablo.

Q. About here (pointing) ?

A. Yes, sir.

Q. Is that about right (marking) ?

A. I think so, as far as I can remember.
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Q. About how far was that from the point of collision;

half a mile ?

A. I don't think it is half a mile; it may be.

Q. How many times have you taken the " Oceanic "

in nnd out?

A. Several times.

Q. Do you know npon what radius she can make a

complete circuit, so as to face the other way, in still water?

A. I have never tried it.

Q. Don't you know she can turn clear round in half

a mile ?

A. I could not tell you.

Q. In clear, still water ?

A. I never tried.

Q. You don't know anything about that?

A. No, sir.

Q. You are certain about that, that you put the helm

hard a starboard and kept it there from the first signal ?

A. Yes, sir.

Q. You did not change it at all, in fact ?

A. No, sir.

Q. After you reversed full speed astern, you did not

change it ?

A. No, sir.

John Metcalf. Called for plaintiffs. Sworn.

Mr. White-—Q. Your name is John Metcalf?

A. Yes, sir; that is my name.

Q. What was your calling in August, 1888?

A. Master Mariner.

Q. AYhat vessel were you in command of?

A. The "Oceanic."
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Q,. You remeiibei", of course, the brhigiug in of tlie

"Oceanic" on August 22(1, 1888, at the time of the collision

with the "Chester?"

A. I remember perfectly.

Q. Go on and explain, in a narrative way, all that oc-

curred from the time that you first located your vessel

outside the whistling buoy up to the time that the "Ches-

ter" went down. I may ask you some questions after that

for more particulars.

A. Early in tiie morning of August 22d, we were ap-

proaching Point Eeyes; the wenthei- became misty and

foggy, gradually lifting; sometimes setting down, getting

thicker and lighting up again. We ran in the given dis-

tance from the observations of the previous noon, stopped,

sounded, and found ground somewhere about 25 miles

from Point Reyes. Having found ground and ran the

ship in at varying speed, according to the weather sound-

ing at every few miles to verify the ship's position, event-

ually approached Point Reyes; stopped sounding because

it was within the sounding signal distance, and picked up

the whistle at Point Reyes; kept along the course we were

steering, passed Point Reyes at an estimated distance of

—

I scarcely remember the distance now—^but about three

miles. I think that was the ])osition I assumed the ship

to be in, from the course steered, knowing that the course

I had steered from tlie previous noon should [)ut her about

that far off the Point I then proceeded on at varied

speed until we were approaching the pilot grounds, as we

got near the whistling buoy; sto])ped the ship and picked

up the gun, a signal on board this particular ])ilot boat,

and found it was outside of us, steamed slowly, picked up
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the boat, got the pilot, and he took charge. He steered

the ship in for the wliistling buoy, which we i)icked up

and passed it on the north side, probably about a half a

mile off. We then shaped the course according to the

pilot's direction for the north head and went along at vary-

ing speed, sometimes half, sometimes slow and occasi(mally

stopped. When about half way between the wliistling

buoy and Point Bonita, we saw on our port bow a large

sailing ship with a tugboat ahead. I suppose she was

fully a half a mile from us. As we got near the ship,

both the pilot and myself hailed the vessel, more particu-

larly the tugboat, asking what kind of weather there was

inside; but we were such a distance off, although we had

stopped the ship to nudce things as quiet as possible, that

we could not hear the reply. We could just hear a loud

sound, but could not say whether it was yes or no or what it

was. We then proceeded on slowly, steering for the north

head, which is Point Bonita, and I told the pilot I wished

him to keej) to the north shore simply because that is the

safest shore, where the government had placed all

the fog signals on that shore, being free from danger, as a

guide to the navigation of the port; the pilot said he would

do so. We passed Bonita Point about half a mile off.

We could just see the black loom of the land on our port

side. The ship Avas then put at dead slow by the engines,

and soon after, I don't know exactly how long, we passed

Point Diablo. That we could see pretty well. We could

seo right from the water line up a considerable distance.

I could not see the top of land. That place, I judge, we

passed about a quarter of a mile. Soon after passing Point

Bonita, in order to hug the north shore more surely, the
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pilot altered the course about a point to the northward.

When about in the neighborhood of Point Bonita, or some-

where between that and Point Diablo, we heaiil the first

whistle of an outcoming steamer. Previous to this, I had

had some convei'sation with the pilot as to the likelihood

of meeting anything coming out I said that I was glad

it was flood tide that we were going in on, because we

would have no schooners or any other small craft beating

out on an ebb tide, which is .the time they usually leave

])ort, and the weather was sufficiently clear to let us take

care of anything coming out in the shape of a steamer.

Somewhere in the neighborhood of Point Diablo, or be-

tween that and a little further out, we heard, as I said

before, the sound of a steamer's whistle, the fog signal

going. Ours had been going continuously from the time

we were making the land off Point Keyes, some hours be-

fore we came there, on account of the mist, going continu-

ously at an interval of a half a minute. After passing

Point Diablo some little distance, looking carefully on the

starboard bow, which was the place we heard the signal of

the outcoming steamer, I saw the dark mass of a hull

looming up through the fog about two and a half points

on the starboard bow; two and a half to three points. I

said to the pilot at that time, "There is that craft." He

said, "Blow two blasts." The second officer at the whistle

blew two whistles, and our helm was put hard a-starboard

at the same time. The ship, not having much way on her,

turned gradually and slowly to i)ort. Soon after that,

watching this ship carefully, he answered these two signals

we gave him. We gave him two.

Q. Two blasts or t^YO signals?
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A. Two • blasts of the whistle, meaning " Pass me on

the starboard side," to which we received an answer. If

the ship had acted on tluit starboard hehn, there is no

reason why she should liave passed any nearer than a

quarter of a mile of us. 'Watching him carefully, we saw

tliere was little or no indication of him acting on the star-

board helm, and the whistle was repeated and was answered

again. Immediately after seeing that there was no indica-

tion of the ship acting on the starboard helm, I said to the

pilot, " What the devil is that fellow doing ? " I had my

hand on the telegraph at the time. I rang the telegrajDh,

"Full speed astern" as hard as I could. At the same

moment I sung out, "Full speed astern," and then I was

watching the two ships carefully, because when we went

full speed astern, before we struck the "City of Chester,"

I looked over the end of the bridge and I could see the

back-wash from the propeller of the 'Oceanic" coming up

betAveen the funnel and the bridge. It was perfectly cer-

tain that the "Oceanic" had little or no way on her at the

moment we touched the "City of Chester." You cannot

fijet the back-wash of the propeller up there if the ship has

any way on her.

Q. No way through the water ?

A. The " Oceanic " had little or no way through the

water. At the moment the two shi]:>s came together, the

" Chester " had considerable way on her. We saw no in-

dication of her answering her starboard helm or obeying

the signals mutually agreed on between us. About the

time of the second signal, or very soon after, we could see

the ship swinging rapidly as if under a strong port helm,

and the " Chester " having considerable way on her, came
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across the "Oceanic's" bow; for some little time it looked

as if the " Chester " mi^ht run into the "Oceanic." I sim-

ply waited developments in order to give the necessary

orders if she struck tiie ''Oceanic" or got across our bows.

She practically impaled herself on the "Oceanic's" stem.

At the moment of collision, I told the pilot, Captain Meyer,

"You run torward Captain Meyer, and help save life, and

give me any order to keep the two ships together in case

the ship is going to sink. I also gave orders to put the

boats out, take forward life belts and life buoys, and see

that the available men wei'e at the stem of the ship, in

order to save all possible life. The boats were got out,

and were alongside of the bridge, two or three moments

before the "Chester" went down. Five boats altogether I

think w^ere alon2:side of her. I hailed the third officer

and one of the otliers, and told them to be careful when

they took the boats to the " Chester " that they were not

drawn down by the vortex usually made by a sinking ship.

Directly we struck that ship; a great number of men, who

I should judge to be the crew of the "City of Chester,''

came piling up over the bow of the " Oceanic," follow^ed

shortly afterwards by a number of others, some women

and mostly men. The boats in the meantime had rescued

a great number of people, one boat having in her about

thirty-two. These were all got on board of the ship as

soon as possible.

Mr. Barnes—Q. That is your boats, not the Chester's?

A. The " Oceanic's" boats; there was only one boat

that I saw get away from the "Chester;" the only man

that I saw on the "Chester" trying to get a boat out was

the Captain, and I think one other officer, and probably
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one or two passengers. Tliere were three or four men

altogether. About six minutes after we sfruck the ship,

the " City of Chester" went down.

Q. About six minutes ?

A. About five or ix minutes. When the ship went

down, the pilot came aft on tlie bridge and said, "Captain,

we will have to go ahead a little, or else you will be on

Arch Rock." I said all right.

Mr. White—Q. That is after the "Chester" went

down?

A. Yes, sir. We had gradually drifted in with the

flood, and we had to go ahead a little, and the engines

were stopped, and never moved again until we let go the

anchor.

The Court—Q. How long did you keep your helm

hard astarboard after you gave your first signal ?

A. I think the helm would be hard astarboard proba-

bly not more than 2 minutes.

Q. When did you change the helm ?

A. It was not changed until we were probably going-

clear of Arch Kock.

Q. Not until after the collision ?

A. Certainly.

Q. If your helm was hard astarboard and you had

given the order of full speed astern, that would throw

your bow to the right, would it not ?

A. Yes, sir; the helm having been starboarded the

ship altered her course probably a point or a point and a

half to the north; the propeller going astern checked the

action of the rudder and brought her back much to the

same position.
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Q. That brought her closer to the " Chester " than she

was before ?

A. Yes, sir; but the way was stopped at that time;

there was no way ou the "Oceanic;" there could not be

with the back w^ash.

Q. A vessel sjoing astern with the helm hard astar-

board, wouhl swing to starboard and not to port?

A. Yes, sir; it would swing to starboard.

Mr. Barnes—Q. It depends on whether it has a

right-handed or left-handed propeller ?

A. It depends on whether it is a right-handed

or a left-handed propeller. The "Oceanic" is a

right-handed propeller. Therefore, it acted against

her starboard helm, and brought her back to about the

original way of her head, when we gave the order to go

astern, because, if my memory serves me correctly, the

ship's head was somewhere about northeast at the time we

struck, and the two ships together.

Mr. White—Q. When was the order changed from

full speed astern to something else ?

A. Do you mean, when we put the engines full speed

astern to prevent the collision ?

Q. Yes; what was the next order given ?

A. To stop, at the moment of the impact of the two

vessels.

Q. A¥as the order to stop before or after the collision ?

A. At the moment.

Q. At the moment of the collision ?

A. I put my hand on the telegraph. I did it myself.

Q. You put that at stop?

A. Yes, sir.
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Q. What was the next order given for tlie steering of

your ship ?

A. No order whatever; the shij) having no way on

her, any order to steer would be useless.

Q. At the moment of the collision, and after that, un-

til the "Chester" went down, the " Oceanic " had no way

on her at all, but the two vessels were floating ?

A. About the moment that the "Chester " was sink-

ing, the " Oceanic's " engines were given two or three

turns astern, in order that the " Chester's " masts and

yards might not come down and kill the men on the head

of the forecastle Tiiey were given only two or three revo-

lutions astern, which cleared the tAvo ships.

Q. From the time they collided up to the time that

you saw the "Chester" was going to the bottom and that

3H)u must free the "Oceanic" from her, neither boat was

under way at all ?

A. The " Oceanic " was not. I do not know 'about

the other boat.

Q. If the " Chester" was under way, she was carry-

ing the " Oceanic " with her further off to the North, was

she?

A. j\Iy own impression is that at the time of the col-

lision the " City of Chester " was going astern.

Q. That you do not know for certain ?

A. I could almost swear that the "City of Chester's
"

engines were going astern.

Q. You mean that the engines were reversed?

A. Yes, sir.

Q. You do not mean that the " Chester " actually had

a motion ?
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A, Sternway ?

Q. Stei'iiway ?

A. I know she could not liave had, or else she could

not lia ve got cross the " Oceanic's " bow.

Q. Now^ how far into the "Chester" did the bow of

the "Oceanic" go?

A. I cannot tell. I was on the bridge.

Q. Do you know what kind of wound was made on

the " Chester " ?

A. I have no knowledge whatever.

Q. In about what direction did the " Chester " head

at the time that she was struck ?

A. I think—I could scarcely say—somewhere nearly

straight across our bow ; as nearly as I remember now.

Q. As nearly as you can remember, the situation of

the two vessels was practically the same as those two dum-

mies ?

A. I think that would be right.

Q. You think the " Chester " was struck on her port

side not far from her foremast?

A. Not far from the foremast, but abaft it I think.

Q. You do not know whether that made a raking

wound or went straiedit in ?

A. I cannot say; I was on the " Oceanic's " bridge

all the time.

Q. From where you could see, could you see the

water rushing into the 'Chester" from either side of the

bow of the "Oceanic? "

A. No, sir.

Q. The " Chester " was a good deal lower in the water

than the " Oceanic," anyway ?
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A. A good deal lower.

Q. You say, as I understand, the same as Captain

Meyer does, that you wei'e about a quarter of a mile off

from Point Diablo?

A. As near as I couhl estimate—a quarter of a mile.

Q. As you remember, your direction was about north

northeast ?

A. No, sir; about northeast half east.

Q. Northeast half east?

A. Yes, sir. Up to this first cross (pointing) it had

been northeast by east. In order to carry out my wishes

the pilot put her half a point more to the northward, in

order to hug the north shore, which is the only safe shore

to enter the harbor of San Francisco in fog.sjy weather.

Q. How far were you from the north sliore when the

collision occurred ?

A. About a quarter of a mile.

Q. At the time, or before the collision, did you see

Fort Point at all ?

A. I told tlie pilot I was watching to see if I could see

Fort Point, but we were so far off Fort Point that I could

not see it. I never heard any fog signal on Fort Point.

I was watching for that. I told him I thought I could

see the loom of the fort ; I was not certain, but I could

see Lime Point—the white fog-signal landing on it

plainly.

The Court—Q. You say you could not hear the fog

signal at Fort Point ?

A. No, sir; you can never hear it unless you are right

on top of it, or to leeward of it.

The Court—Q. What is the good of it ?
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A. None. When you are inside you can occasionally

hear it, because you are to leeward of it and the sound is

carried to you.

Mr. White—Q. Did you see Fort Point at all before

the collision.

A. Not to swear to it,

Q. Did you see any high ground looniiug up over ou

that side ?

A. On which side ?

Q. On the south side ?

A. No, sir.

Q. On the starboard side ?

A. None.

Q. The fog was thicker on yonr starboard side than

towards the north shore ?

A. No sir; I could not say that.

Q. Was not the fog that morning floating around in

clouds, sometimes settling in thick and other times blow-

ing off?

A. Yes, sir; it would ease up and you could see quite

a little distance, then it would shut down and you could

not see barely a quarter of a mile.

Q. How was the water that morning ?

A. Dead smooth.

Q. Do you know anything about the condition of the

tide ?

A. A good deal.

Q. What was it ?

A. At that time, flood tide.

Q. That is, the tide was coming in ?

A. Yes, sir; the tide was running into the port.
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Q. You were riding in on the tide?

A. Yes, sir.

Q, How much clear water was there between you and

the north sliore, at your nearest point to the north shore?

A. A quarter of a mile, practically.

Q. Your nearest point to the north shore was the ]3oint

of collision ?

A. No, sir; I think about the same fioni Point Diablo

to Lime Point; about the same.

Q. Why did you sound that second signal to star-

board to the "Chester?" Why did you give that to the

"Chester?"

A. Because we saw he was not acting according to his

answer to the first.

Q. What was that given for; to ask him to starboard,

or to order him to do so ?

A. To verify the first.

Q. After having received his second signal, did

you wait at all to see whether or not he was obey-

ing it ?

A. No, sir; because about that time we could see him

swing rapidly as if acting on a port helm. I said to the

Pilot, "What the devii is he doing?" and swung the tele-

graph "full speed astern."

Q. Did not the Pilot in answer to your question say

immediately, "He has answered our signal; if he obeys it,

it is all right ?"

A. That was to the first signal. He said, "He has

answered our signal; that is all right." It Avould have

been if the ship had acted in accordance with it.

Q. After the first signal there was something that in-
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dicated to you that he was not starboarding, before you

gave the second?

A. Certainly.

Q. Then you gave the second?

A. Then he gave the second.

Q. You received the answer to the first signal clear

enougli that he would starboard ?

A. Perfectly clear.

Q. Did you sound any alarm at any time ?

A It was not necessary.

Q. I am not asking you if it was necessary. I am

asking the fact ?

A. We did not.

Q. Was there any signal of any kind from your ship

that indicated to the " Chester " that you had given the

order to go full speed astern ?

A. It must have been very evident to anyone on the

lookout on the "Chester" that the "Oceanic's" propeller

WMS going full speed astern. Any seaman would notice it

at once.

Q, Is there not a rule of signals by which one ship

can signal to another that she is going astern ?

A. There is.

Q. What is it?

A. Three blasts of the whistle.

Q. You gave no such signal as that ?

A. No, sir.

Q. You did not give any signal of five or six sharp

toots of the whistle as a danger signal ?

A. We did not give that because it might have been

confusing. We had no occasion to give it. We were ex-
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actly according to our signals. If there was any danger,

it ought to have come from the "Chester;" that is the ship

that onght to have given the danger signals, indicating to

me that he was unable to act on the understanding we had

arrived at, that the hehn shoukl be starboarded.

Q. You saw he was not complying with it ?

A. Exactly. The moment we saw it, we took evei-y

precaution to prevent any accident.

Q. You lieard his signal agreeing with you to go to

starboard, and at the same time that your hearing indi-

cated that he would go to starboard, your sight indicated

that he was going to port, did it not ?

A. After the first signal he did nothing. The ship

seemed to come straight ahead, therefore, we repeated the

signal.

Q. Notwithstanding his signal that reached your ears

that he would go to starboard, the sight you had of the

vessel which was immediately almost, was it not

—

The Court— I presume you want to be understood in

the proper way. He Avas not going to starboard.

Mr. White—Q. The sighted indicated to you he was

not going to starboard ?

A. After the first signal the sight indicated he was

not; therefore, we repeated the signal to see tliat he under-

stood.

Q. After the second ?

A. He repeated our signal to say he did understand.

Q. At the time of the second signal—the second signal

was that he was going to starboard—the sight indicated to

you he was not obeying 'the agreement ?

A As I have told you once or twice, directly the sec-
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ond signal was given, that lie appeared to be going on the

port helm, which would oertainly throw the ships together,

and, therefore, T gave the order and put the helm full

speed astern myself. There was no danger, or should

have been none, if that ship answered liei- starboard helm.

Directly we saw she was acting on her port hehn, we pu.

the engines full speed astein.

Q. How soon after the first signal from the "Chester"

did you get sight of her ?

A. I myself had sight of her when the first signal was

given.

Q. What direction did she appear to be taking at the

time ?

A. I know she was coming in end on to us about two

and a half to three points on our starboard bow.

Q. Off that way (pointing).

A. Off that way. We were never pointing at him at

any time.

Q. While her signals indicated that she was going to

starboard, the sighted of the vessel indicated that she was

either going to come straight towards you, or later than

that was going to port ?

A. The sight indicated that he would run into us if he

did not carry out the signal we gave him and which he

answered.

Q This difference between her signals which came to

your ears and what you saw with your eyes created some

confusion as to her in intentions in your mind, did it

not?

A. There was no confusion in my mind.

Q. Are you familiar with the rules adopted by the
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Treasury Department of the United States Governinent for

the steerage of vessels ?

A. Yes, sir.

Q. Were you familiar with this rule at the time of the

collision? "Rule 3.—If when steamers are approaching

each other the pilot of either vessel fails to understand the

course or intention of the other, whether from signals

being given or answered erroneously, or from otlier causes,

the pilot so in doubt shall immediately signify the same

by giving several sliort and rnjiid blasts of the steam

whistle ; and if the vessels shall have approached within

a half a mile of each other both shall immediately be

slowed to a speed barely sufficient for steerage way until

the proper signals are given, answered and understood, or

until the vessels shall have passed each other."

A. I believe that is the rule.

Q. I will ask you why it was, when the signals indi-

cated that the "Chester" Would pass to starboard and her

position a,nd motion and direction, as shown by your eye,

indicated she was not obeying that order, why did you not

immediately signify the matter by giving several short and

rapid blasts of the steam whistle ?

Mr. Barnes—I object to the question, because it is not

founded on the rule at all, nor is it applicable to the facts.

That is a rule directed to control the action of pilots or

persons in charge of ships when there is a misunderstand-

ing. There was no misunderstanding here. The first time

they signalled, they gave the two blasts. They were

answered by the two blasts. She got in sight, and they

saw she was not doing what she said she would do. They

repeated the signal and it was answered, as I understood
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llierefore tliere was no confusion, and the rule Joes not

apply. The question asked does not cover any single fact

as developed by the testimony.

The Court— That is the testimony of Mr. Meyer. Mr.

Meyer testified that there was no misunderstanding.

Mr. Barnes—The captain himself has just so stated.

The rule interrogated of b\ counsel lias no application.

The Court—I do not think that on the testimony as it

now stands the question can be predicated on his state-

ment.

The objection is sustained.

An adjournment is here taken until to-morrow morn-

ing, Friday, September 8th, 1898, at 10 o'clock.

Tuesday, September 12, 1893.

John Metcalfe. Recalled.

Mr. White—Q. Captain, was there any uncertainty in

your mind as to the intention of the " Chester " from the

time you sounded your first signal to her and received

your reply, up to the time of the collision ?

A. Not until after the second two whistles had been

blown.

Q. How was it after the second two whistles had been

blown from your ship?

A. Well, the "City of Chester" seemed to be acting

on her port helm instead of her starboard helm, as his an-

swer to our signal led us to believe he would do.

Q. Was tliere any uncertainty in your mind as to the
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course of the " Chester " from the time of 3^our first signal

to her and her answer, up to the time of the collision ?

A. After our first signal to starboard was answered by

him, naturally, we had no idea of any uncertainty at all.

I simply thought he would starboard his helm as he in-

tended to do, as the signal conveyed the idea to us, and he

would pass along clear of us.

Q. Your answer now, as I understand it, a})plies to

the intention as indicated by her signals?

A. Naturally.

Q. As to the course that the " Chester " actually was

taking, was there any uncertainty in your mind as to what

she was doing, or intended to do?

A. As I before stated, not until after the second sig-

nal was given.

Q. How ftir apart were the two shi2)s at the time the

first signal was given and answered ?

A. About half a mile.

Q. And at that time could you and did you see which

way the " Chester " was headed ?

A. She was heading right for us, straight; all masts

and funnel in line. If anything, we could see probably

a little more on the starboard bow.

Q. If you were to indicate what courses the ships were

taking, would you say they were head on, or on crossing-

courses at that time ?

A. I should say she was on our starboard bow. She

was end on us. We were never at any time end on to her.

The Court—Q. Did you say you could see more of

her stai-board bow than you could see of her port bow ?

A. I think so, probably a little more, but very little.
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She was so nearly end on that you might call it end on.

]\Ir. White.—Q. She Avas on your starboard bow ?

A. Yes, sir.

Q. And end on towards you ?

A. Heading right for our bridge, appaiently.

Mr. Barnes—Q. Won't you take those two models

and give the Court an idea of the general position that she

occupied ?

A. That is about the line (illustrating), so that I,

looking from this bridge, could see the ship end on—per-

haps a little more on this bow than the other. It might

be called end on.

Mr. White—Q. So that if the lines of the apparent

course of the ship at the time you first saw her had been

produced, they would have crossed each other.

A. Yes, sir ; that is, if the line of the course of the

" City of Chester " had been carried along and prolonged,

it would have crossed the " Oceanic " somewhere about

the funnel or the bridge; the line of the course of tlie

" Oceanic " being prolonged would never have touched the

' City of Chester."

Q. It would not be necessary to prolong the line of

the course of the " Oceanic " at all in order to produce

the crossing effect?

A. No, sir, it would not; not to produce the crossing

effect. The only line to be prolonged would be the course

of the " City of Chester."

Q. Did you know what steamer that was at the time ?

A. I had no idea ; no, sir.

Q All you knew about that was that the pilot had

told you some steamer would come out ?
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A- He told me some steamer would leave Broadway

wharf at about nine o'clock in the morning.

Q. How much time relapsed, as nearly as you can tell,

between your first and second signals to the " Chester ''
to

starboard the helm ?

A. Probably two minutes, as near as my memory will

serve now.

Q. I will ask you whether there was any way that you

could have avoided the collision if the steamer " Chester"

had kept what was her apparent course at the time that

you first saw her ?

A. Tf she had maintained the course she was steering

when we first saw her, the chances are, that if we liad

gone full speed ahead, Ave might have crossed her bow.

Q. How would it have been if you had gone at dead

slow, the same as you were going ?

A. Well, the chances are then she might have

hit us somewhere about the after end of the ship, but still,

that is only a supposition on my part. I do not know.

She might have cleared the ship.

Q. Suppose she had kept her apparent course of head

on toward you, or had turned as she did on her starboard;

and you had at the first signal gone full speed astern,

what would probably have been the result ?

A. The first signal of the two whistles ?

Q. Yes.

A. I do not know what wonld have been the result

at all, because that is simply an impossibility to do. When

I give a signal that I wish to pass the starboard side, I do

not pro^^ose to go full speed astern or do an}^ such un-

seamanlike act.
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Q. I will ask you the question again. What in vour

judgment wouhl liave been the resuk if she liad kept the

course that she actually did keep, making the turn as she

actually did, and you had given the order, and the order

had been obeyed to keep your ship full speed astern at the

time the first two signals were sounded. Would there or

not have been any collision ?

A. I cannot say.

Q. You testified on Thursday that you knew it was

flood tide at that time. I want to ask you now whether

you were familiar enough with the tides to know that at

flood tide the tide strikes strongly here on the south shore

off from Fort Point, and is then' deflected, so that it carries

quite a strong tide or strong current from the direction of

Fort Point across towards Lime Point; you knew that, did

you ?

A. I know that the flood tide in making in; makes in

on the south shore, and strikes the land just outside of

Fort Point, and is deflected in line with that land towards

Lime Point, and runs across the channel a certain distance,

and then takes the same course as the true tide coming in

amidchannel and north.

Q. You knew then, at the time of that flood tide, there

is a cross-current to some extent across the channel there

caused by the tide ?

A. To some extent across the channel, yes.

Q. The current running from the south or Fort Point

side over towards the north side ?

A. Over towards Lime Point; nearly due north.

Q. Of course you knew, Captain, that any vessel cross-
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ing that current at an angle would be influenced to some

extent in her course by the tide ?

Mr. Barnes—I desire to make the pohit liere, and take

the ruling of the Court upon it, because I do not desire

the evidence to even be submitted without an objection. I

object to this query as to the tides, upon the ground that

it is wholly immaterial. I do so upon authority. So far

as respects danger to vessels at anchor, the speed of the

other ship over the ground, and the condition of the tide,

and not its speed through the water, are to be considered,

and in all cases where one shi]) is at anchor and the other

at motion, the strength and the direction of the tide must

be taken into account, but where both vessels are in mo-

tion, neither at anchor, the question of tide becomes wholly

immaterial.

The Court—-Without regard to whether the motion is

—

Mr. Barnes (interrupting)—Accelerated or diminished.

That is upon the very highest authority. I call your

Honor's attention to Marsden on Collisions at Sea, page

35l^, and the cases there cited. That rule has been fol-

lowed in all the English maritime cases, and in our own.

The argument ujoon which the rule is founded, is quite

obvious, I think. The tide becomes immaterial, because

both vessels are at liberty; both are under command, both

are supposed to know, and the one ship is not more respon-

sible for tlie condition of the tide than the other. Apply

the rule to this case. Of course, as far as a landsman can

penetrate into the views of a master mariner, like my
friend on the other side of this case, it is somewhat ap-

parent that his object by this series of questions is to

show that with the young tide there was a strong set against
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the south shore deflecting the volume of water towards the

center of the channel between Lime Point and Fort Point,

and then carrying it away; that he knew, we will say, or

ought to liave known, that when the nose of the "Chester"

was poked out from behind Fort Point, slie would strike

that current, and would be, nolens volens, rudder to the

contrary, notwithstanding, swept away to the starboard, or

swept to the right or the left, as the force of the current

might take her in going in or out, and that that was some-

thing he ought to have calculated for. I say, if there is

anything in the question it is that. The argument is applied

right the other way. The "City of Chester" was in that

tideway, and the "Oceanic" was not. The extent or the

force of it operating upon the " City of Chester " was that

which those in command of the "Chester " knew or ought

to have known. It was not for a man half a mile away

on the other side of the entrance to the harbor, proceeding

in his vessel according to the rules of navigation, to know

or to understand, that the "Chester" was, or might become,

unmanageable by reason of the tideway. That goes hack

again to still another proposition, and that is that in esti-

mating the risk of collision, the "Oceanic" was not bound

to take into account or consider at all the ability or in-

ability of the "City of Chester " to mind her helm, or to

do what her thinking part, her Captain, agreed she should

do. Those i^ossibilities are upon well-established authority,

and one case in which it is very thoroughly raised, is tl}e

case of the " Nichols," in the 7th Wallace, where that rule

is laid down on a long course of authority ; that in those

propositions of navigation it is not a possibility, as applied

to this case, that the Captain of the "Oceanic " ought to
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have ealcnlnted upon when lie gave a signal to starboard

the helm, or send his ship off to the left, and he was doing

it, to calculate that possibility the "City of Chester" that

had heard his signal, that he was going to the left, and

had answered that it would go to the left, thereby each

passing on the starboard side, it was not foi' him, I say, to

calculate tlie ]>ossibility that either from defective condi-

tion of the helm, or the steering apparatus or tideway, or

anything else which might affect a vessel in motion, could

happen, so as to bi'ing about a collision. All those cir-

cumstances are not circumstances when vessels are in mo-

tion, that are to be taken into consideration. For that

reason I object to this inquiry as to the tide, because it was

a tide in wdiich the "Oceanic" w^as not movino-. The

disaster could in no sense be traced to anything that hap-

l^ened to the "Oceanic" by reason of the tidew^ay. If it

happened to anyone, it happened to the " Chester," and,

therefore, hec-dvae pro haec vice actually aiid utterly im-

material.

The Court—What have you to say to that Mr. White ?

Mr. White—In listening to the argument of counsel I

have been in doubt as to whether he advances this propo-

sition as one of law or one of fact.

The Court—He refers to a case decided in the 7th Wal-

lace, wherein the matter is discussed, and I judge from his

statement of the case, would be one of both law and fact.

Mr. White—From my examination of the authorities,

and I have quite a collection of them here, I find there is

once in awhile a case that signifies something in the direc-

tion of his contention, but by far the majority of the cases

are directly to the contrary. The rules of navigation to
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prevent collisions are, that one vessel lias no right to

adopt a particular course for herself and rely upon the

other one doing everything that can be done to keep oul

of the way. In other words, it was the duty of the "Oceanic,"

as I shall contend, and I can furnish the best of authorities

for that proposition, both English and American—it was the

duly of the "Oceanic" and her officers to know the condi-

tion of that tide and to leasonably know that under the

rules of navigation any vessel wliatever, and particularly

a small vessel like the "Chester," being caught in the tide

would sheer of! and be carried away by that tide to some

extent, and to make allowance for it. An exaggerated

case is permissible by way of illustration. Suppose the

fact to have been here that this tide set up so strongly

across here as to strike hai'd against that north shore, so

hard that it was next to impossible for any vessel to go in

and out there on account of havino; to fii>lit out against

this side drift that this strong cutting across there would

give it, so that they had to use their entire steam power

and had to fight directly south against the tide in order to

get out. The general's contention is that the "Oceanic"

coming in here, and knowing well that fact, aud knowing

that whatever vessel came out here and struck that tide

would be carried off there in spite of all she could do if

she had the strongest of engines and the strongest and

most apjDi'oved machinery in every respect ; in spite of all

that could be done, the condition of that channel was such

that the ' Chester" or any other vessel would be carried

across there within 10 or 15 rods of the north shore, yet

his contention is that they do not have to pay any atten-

tion to that whatever ; that they can insist that the "Ches-
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ter" shall go on a straight course through the tide, when it

is an impossibility, and that they can frame their course

accordingly. I do not claim tliat the condition of affairs

is actually such an exaggerated condition as that. I do

claim that all the authorities show that it is the duty

of expert mariners to know at the ports they are coming in

the condition of the tides and to know the condition of that

harbor and that port and to make the proper allowance, in

attempting to pass another vessel, for the influence that

the tide would have upon her.

The Court—The difficulty about your position is this,

that the ''Chester" signalled that it would go to the star-

board ; that it would take the "Oceanic" on its riglit, the

"Chester" passing to the left of the "Oceanic" going out.

That signal was made by the "Chester," and, presumably,

in view of all the contingencies that were operating on the

"Chester," its own ability to obey its helm, its steam

power, the power of the propeller, and with a knowledge

on the part of the officers of the '"Chester" as to the condi-

tion of this tideway. Here is a vessel that is going out to

sea. It is going against a tide coming in. The '"Oceanic"

is coming from sea, and coming in on the young flood.

There are, perhaps, some cases which go to the extent of

holding that a vessel coming into port on a flood tide is

required to be careful, and to use all precautions that can

be observed for the safety of the vessel, but the point in

this case is that the "Chester" had signalled, giving the two

blasts of the whistle indicating the position that it would

take witli respect to its departure from port. Now, then,

the master of the "Oceanic" accepted that signal and gov-

erned its operations or its movements accordingly. In
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view of that, it is relevant for us to consider the condi-

tion of the tide for the purpose of determining the conduct

of the officers of the 'Oceanic," It is very material prob-

ably for the purpose of determining the conduct of the

"Chester."

Mr. White—What your Honor says would be pertinent

to a case pending between the ' Chester" and the "Ocean-

ic," to determine which of them were to blame, but no

negligence can be imputed to the passengers on the " Ches-

ter," even if the "Chester" was negligent. That is not

a question between the two ships of comparative negli-

gence. That is held universally to be the rule. If

one ship is grossly and criminally negligent in her

management, and the other, as the English authorities

express it, is guilty of a venial fault and one that

could be easily forgiven, the rule is to hold both of them

responsible. It was held in the case of the " John H. May,"

in the 52d Federal Reporter, 882, and also in the " In-

trepid," 48th Federal lieportei', 327, that it would be in-

excusable negligence for the owner of a steiimer not to be

acquainted with the state of the tide.

The Court—Which was it in that case, his ship or an-

other ship ?

Mr. White—That was his ship. In the case of the

Gloucester Ferry Comjiany v^. The " Kescue," a case from

the Eastern Disti'ict of Pennsylvania, it was held that a

steamei- a])proaching a wharf, was bound to notice the vis-

ible effect of a tide on another steamer comin"- out from

the wharf, and they were both in motion, (me going in and

another comino; out. The incoming vessel was held re-

sponsible.
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The Court—That was a very different matter from

the law of the road. What we are called upon to

examine in his case is, what is called the law of the

road.

Mr. White—The law of the road will not permit one to

take the left hand side of the road when he knows there

is an impassable mudhole or rock that one on the other

side is necessarily bound to go round. lu other words,

the rule is, that both parties must make such allowance

and give such broad road to the other that there will not

be any collision in any event.

The Court—This probably may be a vital point in this

case. The Court is willing to take it now and strike it

out hereafter upon argument, or hear the argument now

fully, whichever will be the most convenient.

Mr. Barnes—I presume you might take the course that

your Honor's distinguished and dee2)ly regretted predeces-

sor was in the habit of taking in cases of this character.

He would say, "Well, I am sitting here by myself, and if

I should be satisfied that I had made a mistake, if I ruled

out this testimony, it vould be irremediable mischief ; if I

am satisfied it ought not to be entertained, you know very

well I will not entertain it." At the same time he always

insisted, and I think that seems to be the general drift of

the broad principles upon which these admiralty cases are

universally heard, that whenever a question of this kind

comes u]), the counsel shall state the point, and the Court

then takes it subject to the objection, and to consider more

deliberately than would be possible if he had a jury in these

cases, whether it ought to be given any weight or not.

For that reason I called your Honor's attention to it. Sub-
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ject to that proviso, I see no reason why it sliouhl not be

permitted to be stated.

The Court—I thiniv that will do. The case might turn

on some other point, and the time of argument would be

pursued uselessly.

Mr. Barnes—That is without waiving the position for

which we contend, that the moment the signal given by

the "Oceanic" was understood and answered by the "Ches-

ter," wlien they were at sufficient distance to have passed

starboard to starboard, and without any danger, if the

"Chester" had been manageable in that tideway, that that

relieves us from any consequence of a disaster happening

by reason of the "Chester" getting in a tideway tliat

swept her across that channel and into us. That is the

proposition.

The Court—Then the objection of General Barnes to

this testimony will be overruled, subject, however, to

further consideration in this matter hereafter.

Mr. Barnes—Either by counsel on a motion to strike it

out, or the Court itself, when it comes to considerthe case.

Mr. White—Whichever way the ruling finally goes^ the

other party will be entitled to an exception.

The Court—Yes.

Mr. White—^Bead the question, Mr. Beporter.

(The reporter reads the question as follows: "'Q. Of

course you kneW; Captain, that any vessel crossing that

current at an aiigle, would be influenced to some extent in

her course, by the tide ?"

A. It would all depend upon the position of the other

ship as to that particular tide.
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Q. Will not a sliij:) crossing not at right angles^ but at

an acute or obtuse angle cross a strong current, be carried

off from her course to some extent by that current ?

A. Not unless she is going from still water into a cross-

current. If she is in the cros -current all the time it can-

not interfere with her steering.

Q. Supposing the current out of which the 'Chestei'"

had come before she entei-ed this current caused by the

tide^ and goes off to the north, had been a current going

to the south, would she not have been influenced in her

direction by entering this current that goes to the north?

A. If she is in a current completely setting to the

south, her general set would be to the south. It would

not necessarily interfere with her steering. As I said be-

fore, if she went from comparatively still water into a

cross-current, her course' would be influenced by the set

of the tide that she was going into.

Q. Suppose she goes from a current setting to the soutli

probably into one setting strongly to the north, would she

nol, be interfered in her course by this ?

A. Certainly.

Q. If slie goes from a still water into one setting

strongly either way, she would be influenced by it?

A. Certainly.

Q. You say you knew that this current set strongly

across here from Fort Point at the state of the tide, over

towards mid-channel?

A. Somewhere in that direction, yes.

Q. In the direction of mid-channel? Did you make

any allowance in your arrangements for passing the "Ches-

ter," for the sheer that this tide would give her?
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A. I most certainly did not, because I did not I^now

the position of the " City of Chester " with reference to

that tide. It wouhl be absurd for nie to make any possible

arrangements for her navigation, when I could not tell her

position with respect to that tide. If the Captain of the

"Chester" was satisfied that that tide would prevent him

acting on his starboard helm, it was his duty to signify

that to me by tlie danger signal or going astern, and I

would have done the same.

Q. You relied upon the ''Chester" entirel}- on that

question ?

A. I relied upon the seamanship of the Captain of the

"City of Chester " carrying out the whistle signal that w^e

had each given and answered.

Q. You could see Lime Point cpiite plainly at that

time?

A. No, not quite iilainly; I could distinguish the

white signal house.

You had seen Point Diablo quite plainly?

A. I had seen Point Diablo quite plainly.

Q. You knew almost to a certainty what her position

was?

A. I knew from the position j^retty nearly.

Q. You knew from the direction of your vessel being-

northeast, half east, exactly what direction 3^ou were head-

ing?

A. Yes, sir.

Q. You knew almost to a certainty the direction you

were from Fort Point?

A. Yes, sir.

Q. And from this shore outside of Fort Point?
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A. Naturally, T knew where Fort Point ouoflit to be.

Q. As soon as you saw the ''Chester," you knew

almost to a certainty what her position was in the chan-

nel ?

A. Allowing her to be a half mile on my starboard

bow, I knew pretty well where she was
;
yes.

Q. Putting all this information with your knowledge

of the direction that this tide ran, did you not know that

the "Chester" would be caught in the tide?

A. Assuming that the position of the " Chester " to be

half a mile from me on my starboard bo\Y when the first

signal was given, she was not within the influence of that

tide rip, in tbe neighborhood of Fort Point. If her helm

had been starboarded then, which is usually done by every

steamer going out of the port on flood tide in order to

make that rip, she would have recovered herself very

tpiickly, and gone on about her business.

Q. I will ask you if you can, in answering my ques-

tion, to refrain from stating what the " Chester " ought to

have done ?

The Court—You called for that.

The Witness—You are asking me what the " Chester '

was doing, and what the ideas of her Captain were, and I

cannot tell them.

Mr. White—Q. I am asking you about where you

were and what you knew about the situation ?

The Court—I think he is answering your question, Mr.

White.

Mr. White—Q. In steering the *' Oceanic" and mak-

ing arrangements to pass the " Chester," did you make

any allowance whatever for the sheer of the " Chester
"
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caused by tlii* tide, running from Fort Point up to Lime

Point ?

A. No, sir ; I do not think I did.

Q. You knew it ran there ?

A. Yes, sir. I did not know the "City of Chester"

was in it.

Q. You knew the " Chester " would have to pass

through it ?

A. Sooner or later, but wliat time I could not tell.

Q. You knew the position of the "Chester" at the

time you first saw her ?

A. Mr. White, I could not estimate the position of

the " Chester " so closely as to tell when she would cross

that particular rip. That tide sets aci'oss there in a dis-

tinct line. It was impossible for me to look out for my

ship and my navigation, and watching the "Chester" to

tell when she was a2)proaching that line with sufficient cer-

tainty to base my own action on it.

Q. Did you give the matter of the " Chester " being

caught in that tide any consideration whatever ?

A. I do not think I did. I left that to the Captain of

the " Chester."

Q. I understood you say, Thursday, that to have

sounded the dan oersio;nal would have caused confusion.

I will ask you now, if you had sounded the danger signal,

would not your crew have been better pre23ared to have

got out their boats moie j^romptly than they were ?

A. Not any better prepared.

Q. Would they not have been more on the alert?

A. Not any more on the alert.

Q. If you had sounded a danger signal ?
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A. The danger signal is not a signal to get out the

boats on the ^* Oceanic," or any otliei' ship at sea, that I

know of.

Q. Then your crew would not have been waked up by

a danger signal being sounded ?

A. They did not require any waking up; they were

wide awake.

Q. What kind of a crew did you have ?

A. A mixed crew.

Q. What were they ?

A. Europeans and Chinese.

Q. About how many of each race ?

X. I do not remember the exact number on that voy-

age. I think j^robably 70 Chinese and about o5 or 40

white people.

Q. What position did the white men have ?

A. Officers.

Q. The common sailors of your crew were all Chi-

nese?

A. All Chinese.

Q. If you bad sounded a danger signal at the time

you first noticed that the "Chester " did not appear to be

minding her helm, would that not have been a Avarning to

the crew of the " Chester," so that they could have got

out their boats earlier ?

A. I doubt it very much.

Q. Why ?

A. Because, as I have before stated, the danger signal

is not a signal to any crew of any ship that ever I heard

of; to attend to boats or anything else.
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Q. Is not the danger signal one that the crew all un-

derstand ?

A. It is very questionable. It is only a danger signal

between the two captains. It is an intimation of lookout.

The Court—Q. It is a signal that relates to naviga-

tion ?

A. It is a signal that relates to navigation, and it is

understood by the two masters of tlie ships, and probably

the officers, but not as a rule by the crew.

Mr. White—Q. It is a signal that is intended to con-

vey the idea, that unless very prompt measui-es are taken

one or both ships may go to the bottom, or some other

thing ?

A. No, sir ; excuse me

Mr. Barnes—I object to that question. Mr. White is

not testifying. If he wants to know what a danger signed

is, let the old salt stand back and the landsman s]:)< ak.

The Court—I sustain the objection.

Mr. White—We except.

The Court—You understand what the objection is, Mr.

White. y^ou can ask the witness wdiat a danger signal is.

Mr. White—He has already given that.

The Court General Barnes insists that you shall not

inform the witness what a danger signal is an pnt that in

the record as testimony.

Mr. White—Will you give me the dimensions of the

" Oceanic," if you can ?

A. 438 feet long, by 40 feet 9 inches wide, '29 feet

deep.

Q. How long were you her captain?
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A. Twelve years.

Q. Do you know upon what radius she woukl turn so

as to go tlie other way^ in sniootli water, when going at

full speed ?

A. We have never tried it.

Q. Without attempting; to give absolutely an accurate

answer^ tell us about liow much w^ater was required to

turn the " Oceanic ?
"

A. Going at full speed ?

Q. Going at full speed.

A. Certainly not less than a mile.

Q. It took a mile of water for her to turn round ?

A. Yes, sir ; to turn completely around ; that is ap-

proximately as far as I can judge.

The Court— Q. Is that the diameter or the circumfer-

ence of the circle ?

A. The diameter.

Q. The vessel at the time describing about three miles

of a circle.

A. Running around about three miles of a circle.

Mr. White—Q. I ask you the jadius on which she

turned taken from a circle which I understand would be

2500 or 2600 feet ?

A. Half a mile.

Q. About how many times did you bring the "Oceanic"

in and out of the harbor of San Francisco ?

Mr. Barnes—Do you mean prior to this time ?

Mr. White—Prior to this time, yes.

A. About 40 to 50 times; I don't remember now.

Q. When did you leave the "Oceanic"?

A. In 1889.
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Q. What business are you now engaged in ?

A. Surveyor to Lloyd's Kegister of British and For-

eign shipping.

Q. What. time in 1889 did you leave her?

A. June, I think.

CROSS-EXAMINATION.

Mr. Barnes—Q. How long have you been going to

sea, ca[>tain ?

A. Up to the time I left the "Oceanic," 28 years.

Q. Do you hold a master's certificate?

A. Yes, sir.

Q. How long have you held it?

A. Since 1867 or 1868; I am not sure which.

Q. At the time of this accident, the 22d of August,

1888, how long had you been in command of the steam-

ship "Oceanic" ?

A. About 11, years, I think; 11 or 12; one or the

other.

Q. Before you were master of her, had you occupied

any other position with respect to her. ?

A. None.

Q. Then froai first to last you were her commander ?

A. From first to last.

Q. During the time you were on board of her had she

made any other voyages than those between this port and

the Asiatic ports ?

A. Yes, sir; from this port to England via China and

back.

Q. Were you in command of her on that expedition?

A. I was in command of her.
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Q. What was lier tonnage?

A. 3,808 close tonnage.

Q. What was her length ?

A. 438 feet.

Q. Beam ?

A. 40 foot, 9,

Q. Draught ?

A. Down to her marks, 25 feet.

Q. When you say "down to her marks," what do you

mean hy that ?

A. I mean down to the draught of water and freeboard

that Lloyd's rules would allow her to go.

Q. And that was indicated upon the side of the ship

at this time. How many passengers did you have on

board of tiie ship of one kind and another?

A. I am not sure ; but somewhere in the neighborhood

of 1000.

Q. What was her complement, with reference to crew,

sufficient ?

A. Ample in every way.

Mr. Barnes—I am asking these questions, if your

Honor please, because I do not know, except as we are

able to get at it, w^hat it is the plaintiff here complains of.

There is a general sweeping allegation in the libel as to

the ship and her m.anagement, but in default of that we

are obliged to go over a broader ground than I otherwise

would, or if the counsel would state even now what it is

he relies upon in the way of either defective handling or

crew, or any other thing which was the approximate cause

of this disaster, in the way of negligence for which we are

responsible, we should be glad.
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The Court—I infer from his statement, and what be

said a moment ago, that his clahn is that notwithstanding

it may be assumed that the "Chester" was at fauh., per-

haps grossly at fauU, if tlie "Oceanic" was at fault, even

in the smallest degree in this collision, that then these

people who were killed or drowned have a recourse against

the "-Oceanic" for whatever negligence or bad conduct

was to be'attributed to that vessel. That being the case,

I should imagine that it will devolve upon you at some

time or the other in the course of this defense, perhaps not

now in cross-examination, but at some time or other, to

meet all these issues. Is not that correct, ]\[r. White ?

Mr. White—Yes, sir. My position is this: These two

vessels, as compared with each other, may rake any one of

four positions. Both may have been perfectly free from

blame, in which event the defendants would be entitled to

a judgment. The "Oceanic" may have been free from

blame and ihe "Chester" blameful, in which event the

"Chester" only could be held.

The Court—And the "Oceanic" go free ?

Mr. White—And vice versa if it was the other way, or

they may both be at fault, or in which case the "Oceanic"

may be held. One of those positions may be eliminated

entirely from this, because a collision like that cannot oc-

cur out there on a morning when the water is as smooth

as glass and with a light and variable fog, and both of

those ships be blameless. That part can be eliminated;

if I can show that either or both of these ships were in

fault, or that the "Oceanic" was in fault, I claim to be en-

titled to a judgment for the Plaintiff.

The Court—That will involve a defense on their part
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that the vessel was suitably equipped in every resj)ect and

every particular and every detail, and so equipped as to

be provided for every emergency tliat cHd arise on that

morning, and that everything was done by that vessel that

was proper and necessary to be done in view of the

situation.

Mr. White—We may eliminate from that the ques-

tion of tlie equipment of the "Oceanic," with perhaps the

exception whether she liad a proj)er and sufficient crew;

that her appointments were sufficient, her steering appa-

ratus and everything of that kind was of modern kind

and reasonably the best, 1 make no question. I stopped

the cross-examination upon that point the other day, say-

ing I made no question on that point.

The Court—I will not discuss the matter any further

;

I wjis simply trying to find out what the issues were. As

T understand, then, you make no point on the equipment

of the vessel so far as the powder of her engines and her

steam power is concerned ?

Mr. White—Nothing of that kind.

The (yourt—Nor the -propeller ?

Mr. White—No, sir; her steering apparatus and all her

mechanical a[)[)ointinents were sufficient so far as I know.

Mr. Barnes—We are still as far from a comprehension

of the matter, so far as the statement of counsel is con-

cerned, as we were when we began this desultory talk. It

is conceded now, as I understand, tliat everything was

right about the "Oceanic" except, [)erliaps, her crew.

What counsel means by that I do not know. It certainly

is not claimed or pretended that because there were a pvo-

portion of Asiatics on boaid this ship employed as seamen
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or ill the different departments of ihe vessel that that em-

ployment was attributable at all to this collision; that can-

not be claimed, I do not suppose it is, nor do I suppose

there is anything in the Chinese portion of this proposi-

tion that would be of any effect or influence with any

court than one over which the Honorable Dennis Kearney

might pr<,'side. There it would be of some use perhaps.

But here, I take it, it is of no force whatever. Then it

comes down to some question of negligence or wrong doing

in navigation purely and simply. I say, we bring this case

to a point, and try it on that point, if the counsel will say

what he claims we did that we ou«;ht not to do and what he

claims we did not do that we should have done. If we can

bring the case down to that point, all the rest of this matter

becomes' actually immaterial; and I think it will be for the

advantage of both sides. If the ijroposition of counsel is,

as he would seem to indicate, that it was the duty of the

captain of the "Oceanic"—I say the " Oceanic " because I

concede that the neo;li2:ence of the "Chester," or those in

command of her, cuts no figure whatever in this case; that

she may have been ever so wrong, the negligence, if there

was any, which I do not claim, on the part of the "City of

Chester," is not to be imputed in the language of the law

to the passengers on board the "Chester," though it might

be imputed to the owners of the "Chester" if they were

conducting a proceeding against the "Oceanic" for dam-

ages resulting from the collision; but so far as these plain-

tiff's are concerned, no matter what mistake, error or fault

there was in the navigation of the "Chester," it is not to

be imputed to the passengers or people who had life or

property on board that ship. That proposition is beyond
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any dispute ; but the case must turn not on the ftict that a

collision occurred, but that the "Oceanic" did something

which it ought not to have done or omitted to do some-

thing which it ought to have done. Is it not the fairest

way for the counsel to say, "I intend to claim in this case

that when the first signal to go to the left was given by

the "Oceanic" she had no business to proceed at all, she

ought to have stopped right there." Then we have got to

a problem that has to be worked out. If his position is,

that when the second signal was given Ave did not go full

speed astern as quick as we ought to have done, or that

our duty was, when we had given one signal, to do something

other than that which the signal said we would do, and

which it was understood we would do, why then have we

got a proposition to discuss. What the use of beating all

round the bush is, is a puzzle to me, and is not in accord-

ance with the ordinary method of trying these cases. I

say if counsel will say what it is he finds fault with, we can

go straight to that proposition, and try this case in a week

instead of five.

The Court—The new rules prescribe for the trial of col-

lision cases in the southern district of New York, provide

for the development of an issue such as General f'arnes

has described. Mr. White, if you are j^i'epared to state

your position, it might somewhat shorten the ^proceedings.

Mr. White—I suggest it would be better to finish the

cross-examination of this witness before we do anything of

that kind.

The Court—Proceed, General.

Mr. Barnes—Q. How was the ci-ew as to seamanship

and ability to handle that vessel under your orders?
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A . Excellent.

Q. Was there anything in the circumstance that a

portion of the crew heloDgecl to one of the shaded races of

Asia that made them less competent than men of any

other race to do what was necessary to navigate that ship?

A. After a great number of year's experience I found

the Chinese the best sailors I ever had on board of a -hip

for any purpose whatever.

Q. Were the men on board this ship competent navi-

gators and handlers of that vessel under your orders?

A. Perfectly competent seamen in every way.

Q. How were the (Hfferent portions of the ship which

related to her handlino;, as to their beinii' in <>ooil order or

the reverse?

A . Very good order.

Q. What were the steering qualities?

A. Very good indeed.

Q. Was she in as good a condition and capacity to be

steered and handled as any ship of her size and class?

A. A better steering ship than any afloat, I believe, of

her size.

Q, Do you know the value of such a steamer as that?

A. Approximately, yes.

Q. How much?

A. Well, the ship cost £1-5,000 when she was new.

Q. That would be how much in i-eal American money,

not silver ?

A. About 1800,000, gold.

Q. Did she have a cargo aboard at that time?

A. A very valuable cargo.

Q. Can you state to the Judge, approximately, what
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the value of the cargo you had on board at that time

was ?

A. Not less than $1,000,000.

Q. And passengers about 1,000.

A. As near as my memory carries me, about 1,000.

Q. Were you acquainted with the rules provided by

tlie laws of the United States for tlie government of steam-

ers and vessels proceeding in fog in coming into harbor or

roadsteads ?

A. Yes, sir.

Q. What did you do in compliance with those rules

from the time you approached, say, Point Bonita?

A. We kept the whistle going at intervals of about

half a moment, and in the neighborhood of Point Bonita

place'] the ship at dead slow.

Q. What do you mean by the term of " dead slow " ?

A. It means on board of the ""Oceanic/' and most of the

ships of the Occidental & Oriental Steamship Company,

a speed that will just enable the engines to be turned over

and give the ship steerage way.

Q. When you say " dead slow," you mean speed suf-

ficient to subject the vessel to the command of her helm

and nothing more ?

A. Just sufficient for that.

Q. How long prior to this collision had she been pro-

ceeding at dead slow, say, with reference to Point Bonita ?

A. It would be a difficult thing to state the precise

time that she had been going dead slow, because the en-

gines had been worked in accordance with the state of the

weather. They had been going from half speed, slow,

dead slow, and stopped, as occasion required.
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Q. What was the cause of the change in speed in the

degrees you mentioned ?

A. The varying degrees of thickness of the fog.

Q. When it was light and you coukl see, you let her

go a little faster ?

A. Yes, sir.

Q. When the fog settled down you slowed her or

stopped her or made her go dead slow, just ns the occasion

demanded ?

A. Just as the occasion demanded.

Q. When you first signaled the " Chester," you gave

signals indicating that you intended to go to the left?

A. Yes, sir.

Q. She answered that signal^ as I understand, in a

way that said to you in marine parhnice, " I am going to

my left." If that signal had been obeyed, will you show

the Court how those vessels would have passed one another,

what side— to what side?

A. Coming this way, they would have gone this way

past each other (illustrating.)

Q. If Jit the time the first signal to go to the left W3S

given and responded to by the " City of Chester," she had

gone to the left and you had gone to the left, or kept on

your course, was there then the slightest degree or possi-

bility of a collision between those vessels ?

A. Not any. The " City of Chester," if she had

altered her course to the left one point, would never have

touched the " Oceanic."

Q. When the second signal was given to go to the left,

if she had then—after responding to youi- signal that she

would go to the left—had in point of fact gone to the left.
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would tliei'e have been any collision possible between those

ships ?

A None, sir.

Q. I understand you to say, that immediately upon

(perceiving) that notwithstanding she had understood both

your signals and responded to both signals, she was still

not going to the left, but was continuing to the right, what

did you do?

A. Put the engines full si)eed astern.

• (^. Between the time that you discovered that she was

not doing what she had agreed to do, and your sending your

ship full speed astern, how much time elapsed?

A. Not more than a half a moment. Less.

Q. Was it any more time than was necessary to enable

yourself and Pilot Meyer to locate and recognize the fact

that she was not doing as she had agreed to do ?

A. Just sufficient time, in our judgment, to see that

the ship was doing exactly opposite to what she had agreed

to do. The only course then, was to go fall speed astern.

Q. When the ships came in contact, did you see how

the " Chester " came aboard of you ?

A. Not for certainty. I think I could place the ships

about in the position they came together.

Q. Will you do that with those models ?

A. I think, as near as I can remember, that is about

the position of the ships when they came together (illus-

trating).

Q. Do you know what the size of the " Chester" was,

as to her length ?

A. 1 cannot tell.

Q. Do you know her tonnage ?
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A. I have no idea; about 1,100 or 1/200, I believe.

Q. Are you able to state whether those models are

about in the proportion of those vessels?

A. I think that they are about in the proportion,

Mr. Barnes—I will state, as a matter of fact, that they

are drawn to a scale and in pi'oportion, and we shall be

prepared, whenever it is necessary, t(j establish that fact.

They were built under measui-ement, and are correct on a

scale, both as to comparative size and evei-ythiug else.

Q. After the accident, did you examine the "Oceanic"

to see whereabouts she had been struck or damaged in the

collision ?

A. Yes, sir.

Q. How soon after the accident did you look at her?

A. I suppose about an hour.

Q. Where was she then ?

A. At anchor off Black Point.

Q. vVhere was she injured, if at all ?

A. On the starboard bow above the water line some

distance; I do not remeniljer exactly how far above the

water line.

Q. Was there any injury done to her port bow ?

A. None.

Q. Assuming now, that those ships came together,

and that the only injury found on the " Oceanic " was an

injury to the plates on the starboard bow at some distance

above the water line, and no injui-y whatever had been

done to her on the port side, what would that indicate to

you with reference to the collision itself?

A. It would indicate that the "City of Chester " had

run into the "Oceanic."
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Q. What would have been the probable consequence

if the " Oceanic " had run into the " City of Chester " ?

A. More than likelv the damaize would have been

done on both bows of the " Oceanic."

Q. Captain, won't you please turn to that bromide

print of the " Oceanic" on your left, and show the Judge

where your officers were stationed on that morning coming-

in to port ?

A. I was standing near that telegra})h on the bridge.

The 2>ilot was ami(lshi[)s over the poit hole over the wheel

house. The second officer was attending to the whistling

lanyard. The fourth officer was down at the door of the

wheel-house noting the time of the alteration of courses,

and watching that the helm was put in the way ordered

from the bridge. The chief officer was standing forward

here by the foretopmast stays. The carpenter was near to

him then, and n]ost of the chief officer's watch were on

this whaleback just in the wake of the forestays. A quar-

termaster was stationed here just foreside of the foremast

to keep a lookout and pass orders between the bridge and

chief officer. The third officer was aft looking after the

steering engine with a portion of liis watch, in order to

put the hand gear on if anything happened to the steering-

gear, which is always done on entering ports.

Q How with reference to the crew ?

A. Their stations are forward here about the anchor

ready for anchoring, A part of the crew was aft here.

The quartermasters aa-e on the quai-ter-deck here attend-

ing to passing the word along to either end of the ship.

The Court—Q. This is a steam steering- gear?

A. It is a steam steering gear that we use.
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Q. And only one man at the wheel ?

A. One man at the wheel.

Mr. Barnes—Q. Under the observation of how many

men was he ?

A. Three others. The second officer's watch stops in

after end of the ship ready to put the hand steering gear

on and steer her, if necessity calls for it.

Q. Was there any officer of that ship on that morning

coming into port who had not his station, or was not at it?

A. None ; they were all at their stations.

Q. How many men were forward on the whaleback

with the first officer, approximately ?

A. About ten.

Q. What were they sent forward to do ? What was

their business there ?

A. To carry out the instructions of the chief officer

and keep a good lookout in foggy weather.

[ Q. That was the duty of every man forward there?

A. At that particulai- time entering port, all hands

forward wei'e on the lookout both ahead and on each bow.

Q. When you signalled the " City of Chester " that

you would go the left, did you put your helm starboard, so

as to carry that promise into execution ?

A. The helm was put hard starboard at once.

Q. Won't you tell the Court more fully, in reply to

the question of Mr. White, how many boats there were on

the "Oceanic," how they were hung or carried, and what

their position and condition was in coming into |)ort that

morning, with reference to facility and ease of lowering

and handling in the water ?

^ . There are two boats here in the way of the main-
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stays, foreside of the mainmast; two boats just foreside of

the funnel; two more just baft; two more just abaft that

opposite the engine room skylight; two more opposite the

No. 4 house, just before the jigger-mast, and two more

on top of the after-wheelhouse. The two boats just fore-

side of the funnel are swung out on the davits ready for

lowering at any time. As a rule these two boats opposite

the engine room skylight are also swung out, and ready to

lower at any time. These boats had been out that morn-

ing, but, in order to make the ship ready for going along-

side the dock, they liad been swung in, but were still in

the tackle all ready. At the time, or just about the time,

that the two ships came together, or a little before it, I

gave orders to clear away the boats. The crew of these

boats came there and lowered them down. The one on

the starboard side, forward opposite the standard C(jm'pass,

was also lowered down, and these two boats were opposite

the engine room skylight. The two small after boats

were also cleared out, but never j^ut in the watei". Some

two or three minutes before the "Ciiester" went down, this

boat in charge of the second officer was under the

"Oceanic" (pointing)

:

'The Court—Q. You now refer to the forward boat?

A. Yes, sir; the boat just before the funnel, was in the

water. I am not sure whether it was the boat before the

funnel or the boat in wake of the mainstays but one or

the other was in the water under the port bow. The cor-

responding boat opposite the funnel on the other side, and

the one forward was down in the water, and alongside of

the "City of Chester."

Mr. Barnes—Q. What facilities did you have in the
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way of lowering these boats ? What sort of falls or tackle

to let them in tlie water ?

A. Patent detachable falls. You lower the boat down

so far, somewhere within a foot or two of the water,

and then pull a lever, and the boat dro[)s clear of every-

thing.

Q. Is there any better method known for getting out

rapidly and getting boats into the water than was em-

ployed on board the ''Oceanic?"

A. Not seagoing ships.

Q. How many boats altogether were got out iifter the

collision from your ship ?

A. Five were in the water.

Q. How many people of the "Chester" were rescued

by the men of your ship ?

A. I do not remember exactly now, but I know in the

third officer's boat there were about '12 people.

Q. Can you give us any idea how many came on boai'd

the "Oceanic" fi'om the boats that were sent out, approxi-

mately ?

A. Approximately, about fifty people.

Q. How many boats did the "Chester" have out?

A. She had one out.

Q. Was that boat, to your knowledge, lowei-ed from

the davits or did it float of! when the ship went down ?

A. Partly lowered by the davits, and floated as the

ship was going dowai; floated sufficiently for them to un-

hook the tackle before she went down.

Q. That was the only boat she had out?

A. The only boat that was in the water by any help

from the people on the " Chester."
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Q- J)o you know wlietlier the boat so getting away from

the "Chester" saved any lives?

A. Yes, sir; it had some }»eoj)k' in the boat; I saw

them o'oinc: into the boat nivself down bv tackle falls.

I believe they were transferred to one of the " Oeeanic's
"

boats afterwards.

Q. Do you know what became of that solitary boat of

the " Chester ?"

A. I think that the Captain or one of the officers

pulled in shore witli it. I am not quite sure.

Q. Do you know of anything that was omitted to be

done by those on board the " Oceanic," which, looking

back at it now, you can see would have, under all the cir-

cumstances, prevented that collision ?

A. I see nothing.

Q. Then, in summing up your testimony on this })oint,

you had on the "Oceanic" just speed enough to subject

her to the command of her helm when she was going at

dead slow ?

A. Yes, sir; just sufficient.

(^. Tliat yf>u had competent officei's and hxjkonts sta-

IjoikmI at pi'opcr |)()siti()iis on t]\(' ship ?

A. At just exact!}' in the [)ositions that are laid down

by the owners.

Q. And that up to the time of the collision, you gave

constantly the fog signals, within the limit of time pre-

scribed by law ?

A. Within the limit of time; yes, sir.

Q. How was it with reference to steam ? Y^ou gave a

signal that you would go to the left, though you were go-

ing slow and then dead slow. Did you have steam
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enough on the "Oceanic" at that time to enable you to

take her wlierever vou wanted to so ?

A. She was carrying the full legal presHure on the

boilers all the time.

Q. Then her slowness of speed was not due because the

steam was down ?

A. Not by any means.

Q. She had a full force of steam and was able to be

handled with that in any way you desired ?

A. In any way we desii'ed; a full force of steam.

Q. Had you known anything about the " City of Ches-

ter '• before this day ?

A. Notliing,

Q. Ever been on board of her ?

A. Never.

Q. Did you know Captain Wallace ?

A. I never saw him before.

Q. Did you know anything about her or about her

officers or crew or equipment, then you would know about

any ship you met on the highways of the ocean ?

A. I had no knowledge of the ship whatever. I don't

think I even knew there was such a ship in existence, to

tell you the truth, at least on this side of the water. I

know one on the other side of the Atlantic.

Q. Did it occur to you at all at the time you first signaled,

or when you second signaled, that it was possible that a

steamship could be sent to sea from dock at 9 o'clock in

the morning that was not able to go out of this harbor

without being flung about by tlie tide ?

A. Taking the general run of ships, they go out all

right, so far as I know.
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Q. Was there anything in yonr knowk^dge of naviga-

tion—I am Jisking you now on the theory that there is

something in tlie proposition for which my fi'iend is con-

tending—that you were responsible for the tides and the

steering way of the "City of Chester?" Was there any-

thing that you knew about tliat ship or about the tides

that woukl naturally call your attention to the circum-

stance that in encountering the young tide sweeping round

Fort Point, she might be carried in a direction totally

contrary to that in which she was attempting to be

steered ?

A. Nothing, whatever.

Q. Then, the proposition as to the tide and her ability

to mind her helm, was not taken into consideration by

you?

A. Naturally.

Q. Did you ever know a case where meeting a ship

either at sea or in harbor you were obliged to calculate, in

addition to what you were doing, the ability of the other

ship to mind her helm, or be steered, and the intention of

her Captain ?

Mr. White—Objected to as irrelevant, incompetent,

immaterial and not cross-examination.

The Court—I think that is so.

Mr. Barnes—I do not desire to take time in j^assing on

this matter, but it is the very question that the counsel

was insisting on putting to the Captain, as to what the

condition of the tide was, what he knew about what the

"City of Chester" might do and what the effect of the tide

would be on her. He has asked all these questions. Now

I ask him if he knows, or if he ever knew, of its being
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taken into consideration anywhere in navigating ships,

that the master of one ship calculated oi' guessed the

abilit}' of the other ship to steer in a tideway or out of it,

or what the intention of the Captain was independent of

his signals. Is not that proper.

The Court—I think the Court has got to infer from the

testimony as to what was done.

Mr. Barnes—I submit to the ruling of the Court.

The Court—I shall sustain the objection.

Mr. Barnes— Q. You say at the time of the collision

you wei'e on the bridge. When did you go on the bridge

that morning ?

A. I would not be certain to the hour; somewhere

obout 4 o'clock in the morning.

Q. Had you been on the bridge constantly on the

lookout from 4 o'clock in the morning down to the time

when this collision occurred ?

A. Constantly on the bridge.

Q. At what hour did the pilot come aboard?

A. In the neighborhood of 8 o'clock in the morning.

Q. About what point did you pick him up ?

A. Off the whistling buoy.

Q. From the time he came on board up to the time of

the collision, where was he ?

A. On the bridge.

Q. Did he leave the bridge at all from the time lie

first came on board and mounted it until this collision ?

A. Never.

Q. How well do you know Louis Meyer, the pilot?

A. I have known him for a number of years.

Q. Do you know what his reptutation as a pilot is?
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A. I tliink it is generally conceded the best.

Mr. White—I object to the question as not being cross-

examination. I understand th;it Mr. Meyer holds a

license as a pilot. The presumption is he was competent.

The Coui't—I think so.

Mr. Barnes—He has answered the question.

RK DIRECT EXAMINATION.

Mr. White—Q. In placing these models to show the

position of the two vessels when you first saw the "Ches-

ter," I will ask if you do not give the Couit by your pos-

ition of them a wrong idea of their position? As I

understand you, the vessels were about half a mile apart

when you first saw them ?

A. Yes, sir.

Q. And the " Oceanic " was 480 feet long ?

A. 438.

Q. Then the position of the two vessels was that the

" Chester " was about six ship's lengths of the " Oceanic
"

distant from you ?

A. About half a mile ; that is six ship's lengths.

Q. Then, instead of their being in that position^ the

position would be more truly represented if we [)ut the

" Oceanic " about here (illustrating) ?

A. You would have to extend it further back yet.

The extension of the proportion would be as to the length

of the " Oceanic " and the distance between the two ships.

You cannot get the relative pioportion, because in })ut-

ting this ship further off, you have still to establish the

two and a half points on the starboard bow. She is not

two and a half points on the starboard bow.



Occidental & Oriental Steamship Company. 155

The Court—Q. Put it over there by the water tank.

A. That is somewhere about the leiiii;tli (iUustrating.)

Q. Come aud h)ok at it from this point.

^\. Turn the bow to the left, Mr, Barnes.

Mr. Barnes—Be good enough to address me in the

hmguage of your craft. Shall I starboai'd the helm, sir.

A. Yes ; starboard it, please. That is about it.

Mr. Wliite—Q. You think, comparing the size of

these two models, that that would be about the relative

position aud distance of the ships?

A. Yes; when the first signal was given to starboard.

Q. As I understood you all through, the direction did

not change substantially at the time of the second signal,

that is, so far as the number of })oints were concerned ?

A. Not a great deal ; no, sir.

Q. The positition was such at the time of the second

signal as if the "Chester" had simply advanced along

this line towards the " Oceanic " ?

A. Yes, sir.

Q. How far back on the ''Oceanic," on the starboard

bow of tbe "Oceanic," were these marks of tlie collision?

A. '2 or o feet; 1 think tliey extended from the stem, 4

or 5 feet abaft the stem.

Q. About 4 or 5 feet from her stem, abaft the stem,

along the starboard side?

A. Yes, sir.

Q. Were there any marks at all on her port sitle ?

A . No marks whatever.

Q- As I understood you to say, this indicated to you

that the "Chester" ran into the "Oceanic"?

A. Yes, sir.
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Q. At what point did the " Chester " strike the

"Oceanic" ? wliat point on the "Chester" ?

A. Soniewliere about a little abaft the foremast.

Q. How many feet back of her stem on tlie jiort side ?

A. Ap[)roximately, 30 or 40, about 40 feet, say.

Q. Now, appljnng the SMine rule as to the marks on

the "Cliester" that you ap2)lied as to the marks on the

"Oceanic," did not the marks on the " Chester," the

fact that the marks on the point of impingement on

her were oO feet back from her stem on her port side in-

dicate to you that the "Oceanic" ran against the "Ches-

ter" ?

A. No, sir; because I think if the " Oceanic " had

struck the "Chester" she would have had marks on both

sides.

Q. Taking the mark of the "Chester" alone, was it ?

A. The "Chester" having momentum or way upon her,

and running across the "Oceanic's" bow, directly the shij)s

came in contact together, the plates and beam ends and

stringer plates would make the piei'cing marks into the

"Oceanic" plates that were made. The marks were pierced

in.

Q. Suppose the "Chester" had not in fact gone down

and her side had not burst ojien, but there had been some

marks on her port side. Ap2:)lying the same rule to those

marks that you applied to the "Oceanic," what would your

examination of the "Chester" have indicated as to which

one ran against the other ?

A. If the "Chester" had not sunk, my assumj^tion is

you would have found the "Chester's" plates bent in and

pushed aft on the after part of the fracture. The fore
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side would not have shown any trouble except the breaking

of the plates.

Q. Your theory is that the "Chester" had considerable

headway to the north ?

A. She must have had orslie could not have got across

the "Oceanic's" bow.

Q. At the very moment of the colhsion, as I under-

stood you from placing the two models, occurred, the two

ships were almost at right angles with each other ?

A. Nearly; not quite, though.

Q. 'i'he breaking into the "Chester" was caused by her

momentum forward, and not by her momentum towai'ds

the "Oceanic"?

A. Her momentum forward and sideways. The shi}),

clearly to me now and always from the time of the colli-

sion, seemed to come in a motion not only in a lieadway,

but sidewayS; as if siie was actually acting on her [)ort

helm, as if her helm was hard aport. You can see the

same motion on a yacht tacking in a wind and putting the

helm down. It is a head motion and a side motion.

The Court—Q. Described sometimes by some people

as the swinging of a sleigh ?

A. J list the same as the swinging of a sleigh going

around the corner, exactly.

Mr. White—Q. Exj^lain how it could be that the

" Chester," having tlie tide tending to carry her to the

right, and having her motion forward, and the two vessels

striking at right angles, or practically so, how the " Ches-

ter " could have come down and struck the " Oceanic " on

the left at the same time you were going backwards with

the " Oceanic ?"
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A. The engines were going back, but the " Oceanic"

was simply stopjDed. She wns not going back much. The

motion was almost imperceptible. She was not stopped

(lead. When the " Chester " began to act on what I

thought was her port helm. At the beginning of the tide

and afterwards, she got into the sametide tliat the "Ocean-

ic " was in; the influence of the tide was the same in both

ships.

Q. The tide was not a factor at all, because it carried

them equally ?

A. After tlie "City of Chester" had crossed that tide

rip that is claimed by tlie " City of Chester " to have

caused her to act as if under a port helm, after she got

across that and got into the other tide, she was under the

same influence of tide as the " Oceanic " exactly.

Q. So that the tide would not throw the '' Chester
"

against the "Oceanic" or the "Oceanic" against the

" Chester?"

A. The tide would not throw the " Oceanic " against

the " Chester " nor do I think the " Chester" against the

" Oceanic." It is impossible. When two bodies are in

tlie same tide, unless there is some otlier action on these

two bodies, they will maintain their relative position in

the tide, and both float along with it, as far as you like.

Q. Not considering any otlier forces in operation on

the two vessels, they Avould have floated in so far as the

tide was concerned; the "Chester" floated in sideways

and the "Oceanic" coming with her stem towards her; is

that right?

A. Without considering any other influence, wind or

engines, or anything.
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Q. There was no other force in operation on the

'* Oceanic," as I understood you ?

A. No other force when ?

Q. On the " Oceanic " at the time of the colhsion ?

A. I do not understand your question.

Q. At the time of the coUision there were no otlier

forces operating; on tlie "Oceanic" except the tide?

A. Yes; the engines were acting full sj)eed astern.

Q. She was then overcoming the tide?

A. No; not at all. She was simply overcoming her

progress through the water.

Q. As I understood your examination Thursday, that

part of it in narrative form, you said you had seen the

water come forward from the propeller of the "Oceanic"

in such a way that you saw she had overcome her mo-

mentum forward ?

A. She had overcome hei' momentum forward.

Q. Omitting the tide as an influence on her, there was

nothing left at all in the whole matter but whatever

momentum the " Chester " had. Is that correct ?

A. That is, in my opinion, correct.

Q. And the tide at the time of the collision, although

it might have brought the vessels up into that position,

still, as they were then in the same tide which was the

flood tide running in through the middle of the channel,

would not influence the matter at all, one way or the other ?
.

A. That is right.

Q. Then the collision must have occurred entirely, as

you understand it, by reason of some momentum had by

the " Chester " ?

A. The momentum that she had due to deviation from
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the apparent course tliat she intended to take. It was not

the momentum alone.

Q. Explain to the C-ourt what you mean by that factor,

the deviation from the apparent course she intended to

take?

A. She intended to pass us on the starboard side. The

signals were given to that effect and answeied by the

Caj)tain of'tlie "Chester." The whole course of the navi-

gation of tlie two ships depended on that. If tlie "Ches-

ter " had starboarded liis helm and altered his course one

point to the left, he would have cleared the " Oceanic

"

absolutely. There could have been no collision.

The Court—Q. That is at the time of the first signal ?

A. That is at the time of the first signal.

Q. At the time of the second signal you did not

indicate how much change the " Chester " would have

had to have made in its course in order to avoid the col-

lision ?

A. A point or two points; not more.

Q. Not more than two points after the second signal ?

A. If it had been absolutely complied with at once.

Q. It would have prevented tlie collision?

A. It would have prevented the collision.

Mr. White—Q. When you throw the helm of a vessel

hard astarboard, how many points will that change her

course?

A. It depends on the speed of the ship, and how far

you want her to go, if you put the helm hard astarboard

and go full speed ahead.

Q. It depends on the size of the ship ?

A. Not at all.
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Q. How many knot-s an hour would be dead slow on

the "Oceanic"?

A. About four knots.

Q. What is full speed ?

A. Fourteen.

Q. I presume it would recpiire a gi-eat deal more water

in which to turn the '' Oceanic " completely around, if she

was going dead slow, than if she was goiug at full speed ?

A. No, sir; I think [)robably she would turn in less

space going dead slow.

The Coui-t—Q. i^ut longer time ?

A. But longer time, but I have never tried it. It is

never tried in anything except men of war.

Mr. White—Q. A longer time, but no greater di-

ameter ?

A. I think not; speaking now generally.

Q. You think in still water you probably could turn

the "Oceanic" in a mile across the water, either at dead

slow or full speed ?

A. Yes, sir; it would [)robably take longer rather at

full s})eed, on account of the speed of the ship, than ii

would when she is going slow.

The Court—Then a vessel obeys its helm (juite as

well, if not better, when going dead slow than if going

fast?

A. No, sir; she is slower iu her motion.

Q. So far as distance is concerned?

A. bpeaking generally, I think a ship going dead

slow with her helm hard astarboard would complete the

circle in as small a distance as a ship going full speed, but

would take longer over it.
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Mr. White—Q. How far off were you from the north

shore when you sighted the "Chester?"

A. About a quarter of a mile, I should say, from

Lime Point.

Q. How far were you from the "Chester?"

A. About half a mile.

Q. In steering a vessel, in attempting to turn her, and

not backing at all, can you turn her any fnster than

simply to put her helm hard aport or hard astarboard ?

A. You can turn a ship in a small distance by back-

ing, but she will only turn one way.

Q. If you do not hack at all, the shortest space in

which you can turn hei- is to take whatever water is re-

quired by putting the vessel hard astarboard or hard

aport, depending on which way you want it to turn?

Q. Whichever way we want to turn her for safety, you

take the biggest water you have got; whichever side you

have got the biggest water.

Q. I am not asking which side you propose to turn. I

am asking you whether putting the helm hard astarboard

or hard aport turns you as fast as you can turn her that

way?

A. Oh, yes; going ahead all the time.

Q. If you wanted to make a very large turn—swing

around a two-mile circle—you might put your helm half

astarboard ?

A. Yes.

Q. If you wanted to turn in the shortest sj^ace j^ossi-

ble, and still going ahead, the most you could do is to put

your helm hard astarboard ?

A. Yes, sir.
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Q. Yon think you can turn the "Oceanic" in a mile

of water when she is hai"d astarboard ?

A. Without having any actual experiments on the

thing, I beheve she could turn in a mile. I am not pre-

pared to state conclusively what distance she would take.

Q, I want you to state why, when you were a quarter

of a mile from the north shore, and half a mile away from

the "Chester," and turned your helm hard astarboard,

that you avoided lunning into the north shore?

A. How we avoided running into the north shore?

Q. Yes ?

A. Because there was never any idea of running into

the north shore. We could see it.

Q. From the time you sighted the " Chester " she was

a half a mile from you, you kept your helm hard a star-

board ?

A. Yes, sir,

Q. And ran that half a mile, and you were a quarter

of a mile fi-om the north shore, T want to know how you

avoided running into the north shore?

The Court—Q. With your helm hard a starboard?

A. The ship was going at very slow speed, and, nat-

urally, she took a long time to move. She did move to

the left, but how much I cannot say—not sufficient to en-

danger the ship going on to the shore.

Mr. White—Q. Is that a factor in it—the fact of her

going dead slow ?

A. She would take very much longer to do it, that is

all.

Q. But not any more water ?

A. I don't know that she would. It is only an as-
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sumption on my part. As I have told you, we never ex-

perimented.

Q. You know something about it. You have nnvi-

gated that shij) for a dozen years.

A. Yes, sir.

Q. Have you any further explanation to make of why

it was you did not run into the north shore ?

A. The only explanation is, we did not and never

woukl while I was on boai'd the ship. I can see the

north shore.

David Franklin Cookson. Called for the plaintiffs.

Sworn.

Mr. White—What is your calling ?

A. I am an engineer.

Q. Were you the engineer on the " City of Chester
"

at the time of her collison with the " Oceanic," on Aug-

ust 22d, 1888 ?

A. I was.

Q. You were the Chief engineer, were you ?

A. Yes, sir.

Q. A¥here were you at the time the vessel collided ?

A. In the engine room.

Q. I will ask you what apj)aratus, if any, the " Ches-

ter " had for signaling to the engineer from the bridge,

from the pilot house ?

A. I had a telegraph from the bridge.

Mr. Barnes—I understand that we are not going to try

the " Chester " or anything that she did.

Mr. White—I will do what I can to show that the

" Chester " is free from blame.
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Mr. Barnes—That cuts no figure.

'Jlie Court—Su2)pose she was entirely free from blame ?

Mr. Wliite—If I can sliow she was entirely free from

blame, there is not any question about the result of this

case, if your Honor makes that finding that she was en-

tirely free from blame ; because, as I said before, this ife

one of those cases in which both vessels cannot be

free from blame. It cannot be contended successfully l)y

the other side that the science of navigation is so crude

an art at this late day in the w^^rld, that two vessels in

clear water and not a clear day, will collide in a harbor

like that of ISan Francisco.

The Court—Go on, if that is your theory.

Mr. Barnes—Then I desire to take an exception to the

testimony as to what was done on board the " City of

Chester," or her connection with it; because whether she

was to blame or not cuts no figure in this case, and the

negligence, if any, is not imputed to these plaintiffs, and

the want of negligence, if there is any such want, does not

help them so far as we are concerned. The case is wholly

directed to whether the "Oceanic" was [)ro[ierl'y governed

and controlled at that time; and I i-epeat, because I would

like to have your Honor's ruling upon that direct jjroposi-

tion, that assuming he can show that the testimony tends

to prove that there was negligence on the part of the

"Chester," that is totally immaterial because the negligence

of the "Chester" is not to be imputed to the "Oceanic,"

nor on the other hand can the defendants impute to the

plaintiff the negligence of the "Chester" in order to escajjc

liability. In either aspect of this case, the "Chester being

out of tliis controversy entirely, it must stand on precisely
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the same footing that any other case of injury does stand,

to wit, tliat tliere was an injury, and that it was caused by

some act, neglect or default of this plaintifl', and the argu-

ment of counsel that it is iin})ossible that an accident should

liave happened without anyone being to blame is of no

sort of significance, and if we were to wash the "City of

Chester" as white as snow that fact would not of itself have

a tendency to establish fault or negligence. It is a fact

to be proven on the part of the "Oceanic."

The Court—That is just the point, because all the other

things disappear. The only other question is, if the

" Chester" was absolutely without any fault, does that

fact tend to prove the fault of the "Oceanic" ?

Mr. Barnes—No ; that is the very proposition, and that

is so plain and self-evident when you have got to remem-

ber that negliiicnce is a fact to be pi-oven, and not an in-

ference to be drawn. To say that the "City of Chester"

was without fault does not ])rove as a fact that the "Oceanic"

did anything wrong at all. There are established laws

which we must comply with. There are laws of Congress

and laws of prudence and laws of common sense. The

"City of Chester" is out of it, I say, because if she was

free from blame that does not jn'ove anything, because if

she was guilty of a fault the defendants cannot impute it

to these plaintiffs, if she was as black as ink, nor can the

absence of it help the plaintiffs, so far as we are concerned,

if she was as white as snow. 1 do not see how, in the

present attitude of the case, the "City of Chester" not being

a party to this action, the owners of the "Chester" not

being here soon, the whole case depending on whether the

"Oceanic" did something it ought not to do which approxi-
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inately eoiitributed to tliis (lis;ister, that counsel can pro-

ceed in this way, Tlie inquiry must stop there.

The Court—The point is a very interesting one ; I think

l^erhaps it is a little (hfferent from the other (juestion

raised tliis morning, bnti will admit this testimony subject

to the same conditions. The objection will be overrnled.

Mr. Barnes—I will .submit to yonr Honor's ruling.

Mr. White—Read the question, Mr. Reporter.

• (The reporter reads the previous question.)

A. 1 had a telegraph from the bridge.

Mr. White—Q. Was the telegraphic apparatus made

use of" for signalling from the bjidge to the engine-room

and back to the bridge, substantially like this one?

A. A similar design.

Q. How l()ng were you engineer of the "Chester"?

A. From seven to nine years.

Q. Was this telegraphic apparatus effective and a good

one ?

A. Yes, sij".

Q. Go on and tel! what you know in youi- own way

about this collision that occui-red on the morning of

August 22iu\, ;888 ?

A. The ship left Broadway wharf somewhei'C about 9

o'clock. The ship was put on her course and engines run

full speed ahead. After that I left the engine-room to go

to my own room to get coffee. I went into my own room

for a moment, I believe, and from there I went to the star-

board side of the ship to look, over at Lombard street

wharf. I Ihen returned to my room to finish my coffee,

but did not go in the room. I went into the engine-room

down on the working platform, xlfter I w^as there a short
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time, we received the bells, to the best of my recollection

we received a bell to go full speed astern The position of

the indicator ahead, I don't recollect. We worked the

engines full speed astern, jind afterwai-ds i-eceived the

shock of the collision. After the shock we received a bell

to stop, which was the last bell that I received, which the

assistant engineer received rather.

Q. How long a space intervened from the time you

sent her full s])eed astern before you received the shock ?

A. Keally, Mr. White, I could not say. I have no

idea at the present time how long a time it was. It was,

however, uot a very long time ; a very short space of time.

Q. You do not l-now what the indicator showed at the

ttme that you got the order " full speed astern"?

A. J do not know; I do not recollect.

Q. You had been out of the engine-room ?

A. I had been out of the engine-room.

Q. After you got the order to stop what did you do?

A. I ordered the assistant engineer on watch to go

below, and take a look round the fire-room. I ordered the

pumps to be started and the soundings to be taken. I

stood by the engines myself waiting further orders by

telegraph. In the meantime, not getting any orders, I

ste})ped up on the upper platform and looked out of the

engine-room door. I found I hat the water was well-

advanced on the main deck aft ; that is, it was as far as

the mess-room I stepi^ed into the engine room and called

for all hands to come up and save themselves. I then

passed through the saloon uj) on to the hurricane deck on

the starboard side. I saw nothing there as it was foggy.

I passed through between the forward house and the after
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saloon to tlie port side, and loosened my shoes and

stepped overboard ; I swam to the small boat and was

pulled in.

Q. Yon jumped overboai-d before the " Chester " went

down, then ?

A. Yes, sir.

Q. I will ask you, taking this model, about where you

were; at what point you jumped overboard? Indicate it

on the model ?

A. I jumped overboard here (pointing).

By Mr. Barnes— Q. On the port side, just aft the fun-

nel?

A. On the port side aft the funnel.

Mr. White— Q. A little back of the funnel or by the

funnel ?

A, Back of the funnel ; abaft the funnel.

Q. At the time that you were there, did you see the

"Oceanic?"'

A. I don't recollect seeing the "Oceanic" until after I

got in the small boat.

Q. What small boat was that ?

A. A small boat belonging to the "Oceanic."

Q. Do you know whether any boats of the " Chester
"

were got out ?

A. 1 do not, of my own knowledge, know^ of any

boats of the " Chester." I was down below. When I got

out it was time for me to get out, and I got out as fast as I

could.

Q. You stayed down with the engines until you only

had time enough to save yourself?

A . I stayed down with the engines until the ship was
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probably in tliat position; the water was at the mess-room

door oil tlie main deck.

Q. That is, lier bow was away down in the water ?

A. Her bow was down in the wjiter.

Q. How was the " Chester " manned ? What kind of

a crew did she have?

A. We had, I believe, 12 or 18 men in the engine-

room. I don't know how many were on deck or in the

steward's department,

Q. How were your men ; were they competent men or

otherwise ?

A. All competent men.

Q. Of wliMt nationality ?

A. The engineers were American citizens. The fire-

men, I believe, with one exception^ were Irish, belonging

to Ireland; the only exception was, I believe, we had a

Swede or a Norwegian, something of that kind ; I don't

know exactly what nationality he was.

Q. Do yon know where the collision occurred?

A. No, sir; I do not.

Q. What kind of weather was it?

A. When we left the dock it was clear ; in passing

Lombard street whai'f I saw Lombard street distinctly,

and I do not know what the weather was after that, until

I came up from the engine-room, when it was foggy.

Mr. Barnes—Q. That is after tlie collision ?

A. After the collision.

Mr. White—Q. How foggy was it ?

A. I do not know T can tell you how foggy it was. I

could not see anything when I came up from the starboard

side. There was nothing to be seen from the engine-room



Occidental & Oriental Steamship Company. 171

door. The eiigiiie-rooni door is on the starboard side.

When I passed over on the liiirrieane deck and over to the

port side I saw the small boats and various debris.

Q, You mean to be understood that the weather was

clearer on the port side than on the starboard side?

A. I do not mean to say that, but those objects were

there to judge by. On the other side there was no objects

to be seen, so I could not judge how thick the fog was. It

was simply a haze of fog; I could not see anything.

Q. Do you remember whether you could see any dis-

tance of clear water on the starboard side?

A. I don't recollect. I don't think I saw any clear

water.

Q. You think it was foggy all round; that is, on that

side ?

A. Yes, sir.

Q. Do you know of any fault committed in the engine

room, or in the giving or obeying of orders, that in any

way contributed to that collision ?

A. None, whatever.

CROSS-EXAMINATION.

Mr. Barnes—Q. What was the tonnage of the "Ches-

ter?"

A. T believe the net tonnage was something oyer 700;

the gross tonnage something between 1100 and 1200

tons.

Q. Do you know what her length was ?

A. Her length was somewhere in the neighborhood of

no or 220 feet.

Q. What draught of water ?
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A. We drew from nine to thirteen feet, I believe.

Q. What was the steering-gear ? Did she steer by

hand, with a wheel?

A. By hand.

Q. With the oi'dinary wheel ?

A. Yes, sir.

Q. Wliat wiiarf did she dejDart from ?

A. 1 think Broadway, No. 2.

Q. Who w^as in charge of the engines that morning?

A. The second engineer; I believe his name is Rnfus.

Q. How many engineers were there on the "Chester?"

A. One chief and two assistants.

Q. You were the chief?

A. Yes, sir.

Q. The first assistant was who ?

A. William Bo wen. *

Q. And the second assistant ?

A. Rufus Comstock.

Q. Where were you stationed, and your duty on that

steamship when she left Broadway wharf No. 2 ?

A. In the engine room.

Q. To do what?

A. To see that the engines were properly worked.

Q, And you were there for that purpose ?

A. Yes, sir.

Q. And you did so ?

A. Yes, sir.

Q, And they were worked all right ?

A. Yes, sir.

Q. Where was the station of the first assistant en-

gineer ?
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A. Tlie first assistniit eng-ineer was not on watch. Tlie

rules and regulations of that company do not call for the

first assistant to be in the engine room unless he is on

watcli.

Q. He was not on watch, and not in the engine room?

A. No, sir.

Q. AYhere was he?

A. I don't know. I presume he was abed.

Q. Abed ?

A. Yes, sir.

Q. The second assistant was actively busy al)out the

engine room lookino; after tliinos?

A. Yes, sir.

Q. Whereabouts is tlie engine I'oom that you were sta-

tioned in ?

A. I do not know that 1 understand your question,

Mr. Barnes.

(^. What part of the ship, I mean ?

A. Somewhere about heie (pointing).

The (Wrt—Abaft of the funnel ?

A. Abaft of the funnel.

Mr. Jkrnes—Q. And below the deck, of course.

A. Helow the deck, yes.

Q. k^o that when you were in the engine room you had

no information of what was going on, except sucli as \ on

got through the telegraph ?

A. No, sir.

Q. What was your only means of communicating with

whoever was on the bridge and in command of the ship?

A. We liad a speaking-tube.

Q. You had a speaking-tube besides?
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A. We had a speaking-tube besides.

(^. Wiis that generally availed of? Or was it the

telegraph you used ?

A. We used them both.

Q. Ujider what circumstances were they used as one

distinguished from the other ; the ordinary signals to

work the engines came by telegraph ?

A. Yes, sir.

Q. What was the speaking-tube used for—to ask you

why you did not hurry up, or anything like that?

A. Various different orders tliat the Captain chose to

pass down to the engineers were received through the

speaking-tube.

Q. When you were in the engine room you had to

keep yourself alive, not only to see what the telegraph

dial said, but what might come down the tube ?

A. Both instruments gave an alarm.

Q. That is what I wanted to get at. Whereabouts

did you get the order to go ahead full sj^eed ?

A. I presume after he had straightened the ship round

on her course, just off Broadway No. 2.

Q. Shortly after getting free from the dock?

A. Yes, sir.

Q. By the way, when you got the order to go full

speed ahead, what did you do ?

A. Put her on full speed ahead.

Q. You got the order off Broadway No. 1 or No. 2

to go full speed ahead ?

A. Yes, sir.

Q. What was the next order that you got that you re-

member ?



Occidental & Oriental Steamship Company. 175

A. The next order that I got personally was full

speed astern, but I was out of the er^gine room in the

meantime.

Q. The next order you got was full speed astern ?

A. Yes, sir.

Q, Did you go full speed astern ?

A. Yes, sir. I would state, Mr. Burues, that the as-

sistant engineer is in charge of the engines. The chief

engineer is supposed to be in and about the engine room

at the making of wharves or landings. I was not in the

engine room at this time ; I left the engine room and re-

turned again.

Q. I am simply asking about your knowledge. Any-

thing that transpired when you were not in the engine

room you are not supposed to know. When the order

came down to go full speed astern, did that come by the

telegraph or come by the tube ?

A. It came by telegraph.

Q. Did you immediately comply ?

A. It was immediately answered.

Q. By whom ?

A. By myself and the assistant engineer.

Q. Did you take the time of day any time about the

time of the collision ?

A. At the time I felt the shock I looked at the engine

room clock, and to the best of my ability it was twelve

minutes to ten.

Q. Twelve minutes to ten when the shock occurred?

A. When the shock occurred.

Q. What time did the "Chester" go down ?

A. I do not know.
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Q. About how many minutes after the shock when you

say it Wcis 9:5.! ?

A. It is our place to keep a record of all that transpires

in tlie engine I'oom, and as soon as I felt the shock I

glanced at the clock, which was immediately.

Q. I oidy want to get your general impression. How

long after that was she afloat, do you think, live or six

minutes ?

A. I do not thiid<; she was afloat more than tour or Ave

minutes.

Q. When y(ju went to call those down below to come

and save themselves, was there anyone below ?

A. One man.

Q. Do you remember who he was ?

A. The second assistant engineer.

Q. And his name ?

A. Kufus Comstock.

Q. Did he come up ?

A. He came up, yes, sir.

Q. Did he go over the side of the ship with you ?

A. No, sir; he went over the side of the ship, but not

until after I was in the water.

Q. Did he follow you over ? Did you see him ?

A. I saw him in a small boat. I did not see him go

over.

Q. Was he rescued by the same boat that pulled you in ?

A. He was rescued by another boat. Afterwards he

got out of that boat and came to the boat in which I was

in.

Q. Was the boat that rescued him a boat of the

"Oceanic" also ?
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A. I do not know.

All adjournment wa.s here taken until two o'clock p. m.

AFTKKNOON Si:SSl(»v.

D. F. CooKsoN. Recalled,

Mr. White—Q. You spoke oF a. record being made

down in the engine-room of whatever order you received

and obeyed. That record, I presume, went to the bottom

along vvitli the shi[) ?

A. We had no time to make a record, we noted it

mentally, and make at our leisure. There was no record

made.

Q. The record of the of the other movements of the

ship went down with it ?

A. Yes, sir.

Q. You say you do not remember whether any order

was received to go dead slow, or at half speed, between the

time you started at full s})eed and the time you got the

ord(3r to go full s|i)eed astern ?

A. jSot of my own knowledge; I do not recollect it.

Q. At the time you came on deck, just before the ship

went tlown, could you see any of the points of the land in

that vicinity ?

Mr. Barnes—Counsel examined this witness and got

through with him. I did not say much about it in the

case of the Captain, but let him go on with it, but why

should he reopen this case again. I only asked the wit-

ness a single question, now counsel is going on again over

the wliole case. He did the same with Captain Metcalfe,
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and the same tiling with the pilot. Inasmnch as they

were the principal officers of our ship, I made no objection,

but I do object to the whole matter being reopened.

The Court—General Barnes objects on the ground that

you have exhausted this witness, Mr. White.

Mr. White—I guess on this question it is so. That is

all.

CharlEkS McCullom. Called for the plaintiff, testified

as follows

:

By Mr. White—Q. What is your name?

A. Charles McCullom.

Q. What is your calling ? What do you do for a liv-

ing?

A. I am first officer of the "Pomona," now, sir.

By Mr. Barnes- Q. Of the " Pomona ?"

A. Yes, sir.

By Mr. White—Q. What position, if any, did you

hold on the 22d of August, 1888?

A. I was first officer of the Chester.

Q. Were you on the Chester at the time of the col-

lision between her and the Oceanic ?

A. Yes, sir.

Q. Go on and state, Mr. McCullom, all that you saw

and noticed and did about that collision.

A. Well, we left Broadway wharf about 9 o'clock; it

was about ten minutes or about a quarter to nine, or some-

thing like that. We left the dock and it was clear until we

come down to the Presidio, somewhere around there, and

I went down below for to see that everything was all

right, because when we get outside the ship rolls, if any-
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thing has gone wrong, nntl I am to hlame; so I was clown

there fixing things, and heard tliese steamers blowing the

whistles.

Q. What wdiistles did you hear ?

A. They were blowing the fog wliistles. I didn't no-

tice that particularly, because I had no j)osition on deck;

I w^as below. Theu I heard two whistles blow, and then

two again, and then I came up on deck; the Oceanic was

ab(^nt—she Avasn't more than 50 feet away fi'oni us; about

50 feet; and I sang out for the people —says I :
" Get back

out of the way !" and I stood close alongside the pilot-

house, right alongside the pilot-house, and then, when she

struck us, I sang out for the people to come and get aboard

of her.

Q. Ou board of the "Oceanic?"

A. Yes; they Avere both level together, and you could

step right on board of her.

Q. On board of the Oceanic?

A. Yes, sir.

Q. Taking these two dummies here, show" us about

what the position of the two vessels w^as.

A. There is where she struck us (show^ing), right

here, about twenty feet from the bow% and went right

about ten feet into us.

Q, About tw^enty feet from the bow^?

A. Twenty feet, sir; there is where she struck us,

right here.

Q. Twenty feet back from the boW' of the Chester?

A. Yes; that is where she struck us, right there

(showing)

.

Q. At about what angle did the ship strike you ?
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A. About that (illustratino). I saw her coming, and

as I saw liei- coming I sang out to the peoj^tle to get

back. I knew slie was going to liit us, and she took us

right here (showing).

Q. How far did the Oceanic get into the Chestei-?

A. About ten feet.

By the Court—Q. I thought you said twenty feet?

A. No, sir; ten feet she went into us. She got ten

feet into us when she struck us. Ten feet right here

(showing).

Mr. Cobb—He said slie struck her twenty feet from tlie

bow.

By Mr. White—Q. Wliere (Hd you stand?

A. I stood right at the i)iIot house.

Q. And when you came down, did you?

A. No, I wasn't up on top at all. I was on this deck

(showing). There is another deck up above. 1 was down

alongside the ])ilot house on this deck here (showing).

By the Court

—

On the upper deck?

A. No, not on the u{)per deck; there is three decks to

that ship.

By Mr. Wliite—Q. And you stood there and helped the

people to get across on the Oceanic?

A. Yes; we passed them up as long as they would go,

you know; some would not go along; they went in and got

their baggage, and we passed them along up until we

couldn't reach any more, and then we had to help

ourselves.

Q. From the position in which you stood you could

see very plainly how far the Oceanic had got into the

Chester.
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A. She was about ten feet into us.

Q. About half way through ?

A. About half way; yes, sir.

Q. State whether or not you felt the shock vvlien tlie

two vessels struck together ?

A. No; J didn't feel no shock. She went rioht throuiih

just like cutting cheese.

Q. Do you know where the vessels were?

The Witness—At the time this collision occurred ?

Mr. White—Yes, sir.

A. Pretty close to Fort Point.

Q. How far off from Fort Point were they?

A. I don't know ; they were pretty close. I could not

say how far, but they were close to Fort Point.

Q. You have been in and out through this channel

very many times ?

A. Well, a few times
;

yes, sir.

Q. What were the relative distances of these vessels as

relating to Lime Point and Fort Point. Which one were

they nearest to ?

A. Nearest to Fort Point.

Q. How do you know ?

A. Well, I know that they were both, I guess both of

them was pretty close to Fort Point, closer than to Lime

Point.

By the Court—Q. You say they were closer to Fort

Point than to Lime Point ?

A. Yes, sir.

Q. Well, how do you know tiiat ?

A. I know it, because it was clear enough foi- us to tell

when we went down the bay, and we went down about t ]
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Presidio, and I was down below wlien I henrd the whistles

blow, and we went against a strong flood tide.

Q. When you came up on deck did you see the shore

on either side ?

A. No, sir, I did not.

Q. How many times have you been in (ind out through

this clumnel—through this harbor ?

A. I don't know how many times; I could not tell you

that.

Q. How long have you been engaged in the seafaring

business here near San Francisco ?

A. About twenty years.

(No cross-examination.)

Captain Thomas Wallace, called for plaintiffs, testi-

fied as follows :

Mr. White—Before examining Captain Wallace, I de-

sire to call your Honor's attention so that it won't mislead

you, to the fact that this map here is not at all correct in

regard to the positions of Lime Point, Point Diablo and

Point Bonita, as compared with the scale that is made use

of from Fort Point and Lime Point, Point Bonita is, in

fact, as your Honor will easily notice by looking at that

other map, about three-quarters of a mile further to the

west than it is indicated on this map. (Peferi'ing to the

sketch on the blackboard.)

Mr. Bai'nes—That was intended to be nothing more

than a rough sketch, so that the witnesses could refer to it.

But your Honor has the correct coast survey ma]) before

you all the time.

The Court—It is intended to be a sketch only.
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Mr. Bnriies—It is nothing but a von^h sketch, and the

correct and reguLir survey map is before your Honor.

Ml-. White—That map is undoubtedly correct.

Mr. Barnes—We had to foreshorten the thing a Httle

bit, in order to get the point on the bhickboard at all.

By Mr. White—Q, Your name is Tliomas Wallace,

isn't it ?

A. Yes, sir.

Q. What is your profession ?

A. Master mariner.

Q. How long have you been a seaman ?

A. Thirty-two years.

Q. How long have you been a commander of a vessel ?

A. Up to the present time.

Q. Since the first time ?

A. Twenty-two years, or twenty-one years and eight

months; about that.

Q. You were the Captain who was in command of the

steamship City of Chester on the 2'2nd of August, 1888 ?

A. Yes, sir.

Q. What were the dimensions of the Chester?

A. Well, about 205 feet long, and about 32 feet beam,

and she was 16 feet in depth.

Q. Sixteen feet in depth?

A. Yes, about 16, I think.

Q. What was her tonnage ?

A. About eleven hundred—about eleven or twelve

hundred gross, and eight hundred and sixty odd tons net,

I think it was. These are not the exact figures, but it is

somewhere near that.

Q. Go on and state, Captain, fi'om the time you left
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Broadway wharf on that morning, up to tlie time of the

sinking of your vessel, what occurred.

A. Well, we Ic-ft Broadway wharf that morning shortly

after nine o'clock, and took her out, the tide being flood

tide astern; turned about, and we hookeil her on, as soon as

we got her stern down—hooked her on full speed and went

down the bay. It was clear weather until we got down to

Presidio shoal buoy, and it was still clear in shore to the

southward of us, but thick outside of us; but we were run-

ning on the edge of the fog, and we started the fog whistle

blowing—that is, we blowed once a minute—and we run

into the fog before we got down about half way between

the Presidio shoal buoy and the Fort, we ran into the fog.

By the Court—Q. Was the Presidio shoal buoy to

your right or left ?

A. About 150 feet to the right.

By Mr. White—Q. Then you were inside of it?

A. Yes, sir.

Q. Inside the shoal ?

A. Yes, sir. We steered the u-ual course going down

to clear the fort, and down a little ways, off Presidio, down

a little ways, we ran into the fog quite thick. Still, I could

see the land in shore of us going down, and abreast of old

Presidio wharf I could still see some piles on it; then it

got down very thick, and just at that time I heard a

steamer outside of us. She seemed to be right ahead, about

in that direction (showing), and she blowed two whistles,

and I answered them with two. I will state that before that

we had slowed the ship down, before we ran into where

it was very thick, and proceeded on ; and a little further

down I heard this ship blow two more whistles; I answered
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them witli two whistles, and I put my hehii hard to star-

board. I put my helm first thing hard to starboard ; the

first time; wlieu I beard the first wliistle. I hadn't seen

anything of the ship tlien ; so far as the time, I didn't

know tlie exact time, it was certainly less tlian a minute,

about that time. I seen the spar buoy of Fort Point, off

Fort Point about lOO to 150 feet off our poi't bow, and at

the same time a ship loomed up about two points on our

port bow, and I immediately saw that it was an utter im-

possibility, with the helm hard astarboard, to clear the

"Oceanic." I rang the indicator full speed astern and let

the flood tide take her bow, her stern being still in the

eddy, and let her swing right around, and in less than two

minutes she crashed into us and cut us more than half way

in two, and I directed everybody as soon as I saw it, I

directed the officers when I heard the waters rush in, I

directed the officers of the ship that were forward, to pass

everybody that they possibly could on to the "Oceanic"

before there was any danger of our sinking; but before we

got them all passed on she sank. Seeing that there was

no chance to do anything else with it, I left the bridge
;

she sank right there, and we got one boat out, and some

men got another boat about out; one boat had all

the passengers in her that she would hold, and the other

was just being got ready when the ship went down, and I

was on the bridge and I looked around and I could not

see anybody else on the boat, and I left the bridge and

went aft, and just as the ship was going down I jumped

overboard off the stern.

Q. Tried to get as far away from it, I suppose, as pos-

sible.
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A. Yes, sir.

Q. Now, as I understand you to say, just a minute or

two before the collision occurred you saw Fort Point buoy

about 100 feet away from you ?

A. In the neighborhood of 100 feet; not over that.

Q. Where was the Oceanic; what direction was she at

that time ?

A. She was in our port bow.

Q. How many points off your port bow was she?

A. A point and a half or two points off our port bow.

Q. Had you seen her at all before that?

A. No, sir; that was the first I seen of her.

Q. Where were you up to the time of tlie collision;

on what [)lace on your vessel ?

A. I was on the bridge.

Q. What kind of a lookout was being kept on your

vessel ?

A. We had a first-class lookout.

Q. Well, what was it ?

A. I had the second mate forward on the topgallant

forecastle, with a man with him; I had another man on

the brido-e blowino; a whistle, and I stood on tlie brido-e

with him; I guess that is all the men that were on the

lookout. Then there were two quartermasters in the pilot

house, one of them looking out of the window.

Q, Was any attempt made upon your })art to see the

Oceanic before you say you did see her?

A. Yes, we were looking for her.

Q. What w^as the reason you didn't zee her sooner

than that ?

A. Well, It was so foggy we couldn 't see her.
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Q. Where was the fog from you, was it all arouiul you,

or was it laying in some particular (hreetiou ?

A. No, sir ; it wasn't exactly all around us until we

got almost abreast of the Fort. It was perfectl}'- clear to

the southward of us—perfectly clear—and we were run-

ning right on the edge of it. It stood like a wall ; it

started from Fort Point and took in Alcatraz Island; it

was as straight as a wall.

Q. How far off from the south shore did this collision

occur ?

The Witness—From Fort Point, do you mean ?

Q. Yes ; from Fort Point; from the south shore.

A. Well, there is 150 feet off the buoy. Probably

about from 600 to 650 off' Fort Point.

Q. In what direction ?

A. North—nearly north.

Q. Had you or hadn't you passed the buoy ?

A. No, sir ; we hadn't passed the buoy.

Mr. Barnes—Will you take this chart—assuming that

map to be approximately correct— (referring to diagram

on blackboard) will you make a chalk mark where you say

you were ?

Mr. White—This is supposed to be seven and one-eighth

of a mile from there across to there (pointing).

A. It was about in that position, sir (marking with

cross), that is, supposing the scale to be correct, light in

that position.

The Court—Now mark your course going out.

A. Here is Presidio shoal buoy ; I passed inside of it,

inside in that direction (showing), and were just barely

near the buoy here when this vessel—when we were hard
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to starboard—when we met the ship heie heading west

southwest, and we had this buoy 150 feet on our port bow,

the ship headed west south-west, and seeing the other shij)

coming in, her bow in that direction (showing), there was

nothing, not a tow^-boat nor anything else could have cleared

it ; and all I could do was to keep our bow in the tide and

turn her back full speed and let her drift around, which

we did.

By Mr. White—Q. Was tliei'e any influence on either

of those ships by the tide that had anything to do with

that collision so far as you know ?

A. I don't understand tlie question, Mr. White.

(Reporter repeats the hist question.)

Q. (Continuing) That is, I will ask you whether or

not the tide—the flood tide—as it comes in here and

strikes this shore just outside of Fort Point (showing) is

then turned strongly across towards Lime Point ?

A. Yes, the tide floods that way.

Q. Well, now I want to know whether or not the ves-

sel, or either of them, were caught in that tide and de-

fleeted any ?

A. Yes ; as soon as we saw, the moment we met the

"Oceanic," our bow was just getting into the tide, and if

I had gone ahead and I would have struck the "Oce-

anic" amidships and perhaps I would have sunk her, and

the only thing to avoid that collision was to go astern full

speed ; while the stern was still in the slack water—at

least tolerably slack water—her bow was in the tide. She

ran six knots an hour, and let her bow swing around.

Q. Your helm was hard astarboard ?

A. Yes, sir.
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Q. And tlie effect of full s'peed astern was, then, to

throw her bow to port (to stai'board)?

A. Throw her bow to poi't (to starboard).

Q. How long was it before the collision occurred that

you gave the order: "Full speed astern?"

A. Not over two minutes.

Q. State whether or riOt that order was obeyed ?

A. Yes, sir.

Q. How do you know?

A. Because the shi}) commenced to tremble and was im-

mediately shaking all over.

Q. How much headway did your vessel have at the

time the vessels collided?

A. My ship had sternway.

Q. How do know that?

A. I know, because 1 know that within two minutes,

when the ship was going ahead full speed, that the ship

can be brought to a standstill, and she had been rnnning

nearly tw^o minutes at full speed astern when the collision

occurred, and she wasn't running neai'ly fnll speed before,

but about in the neighborhood of half speed before that.

That is all I have to iudo-e bv.

Q. How fast was the Oceanic going?

A. I have no means of judging that, sir,

Q. What were the equipments and apjiaratus of the

Chester. State whether or not they were proper and suffi-

cient ?

A. Yes; we had had it examined l)y the United States

Inspectors, and everything was lirst-class. Everything

that was on the ship was a})proved by them.

Q, How about your steering apparatus?
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A. It was good; as good as could be, without we had

steam gearing; but then she was such a small vessel it

didn't necessitate any steam gearing.

Q. She was pi-ovided with a telegraphic apparatus to

signal to the engineer?

A. Yes; they call it a telegraph, but it is not exactly

a telegraph. The dial- are ahnost the same as those, but

in place of their being worked by electricity, it was a sys-

tem "of wires that wound around and woi'ked the hands,

the same as the telegraph itse.f.

Q. Well, how does that work compared with the

telegraph ?

A. Identically the same.

Mr. Barnes—It is just the same, Mr. White, except one

is moved by an electrical curient and the other by the

actual motion of the wire ; that is all the difference.

The Witness—That is all the difference.

Q One, wire moves, and the other, eletiicity moves ?

A. Yes, sir.

Q. How were you ])rovided with boats and with life-

preservers ?

A. We had all that the law requiretl.

Q. Well, in what order were they?

A. First class order, sir.

Q. What kind of a crew did you have?

A. Good crew.

Q. Chinamen or white men ?

A. White men.

Q. What number of crew did you have ?

A. I think we had—well, it used to vary a little.

Once hi a while from thirty-six to thirty-eight men;
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I nm not positive how iiumy we had that particular

trip.

Q. Did you have a sufficient number ?

A Yes; the law called for thirty-two, and we carried

always more than that; more than the law required.

By the Court—Q. How many in the forecastle ?

A. Twelve.

By Mr. White—Q. Was tliei'e anythino- in either the

manning oi' the equij)ments of tiie Chester that was lack-

ing when she went out that morning ?

A. Nothing, sir, that I know of.

Q. In what order was her machinery ?

A. First, class, as far as I know.

Q. And wlien you first saw the Oceanic, in wdiat di-

rection was she heading ?

A. I was heading west southwest; she must have been

heading about northeast, northeast by north; I am not

positive about that.

Q. And you say she was about two points from

you ?

A. On our port bow, one and a half to two [)oints

Q. Was there anv time from the time that vou were

able to see her through the fog, that she appeared to be

dead ahead of you ?

A. Xo, sir.

Q. At what angle were the ships when they collided?

Show to the Judge by using these models.

A. On that angle (showing); right square across.

The Court—Q. Supposing this larger vessel is now

coming in through the gate; now, then, locate just where

they were.
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A. When we fii'st saw her?

Q. .Yes.

A. Iji that direction (showing).

Q. Did you see any linie when your smokestack and

foremast woukl be in line with this pai't of the Oceanic?

A. No, sir.

By Mr. White—Q. At the time that yon could hear

the whistle over in that direction (showing), you could not

see her, but 1 understantl you could see the south shoi?e?

A. Yes, sir.

Q. Well, she was over in the fog, was she?

A . She was in the fog; yes, sir.

Q. And you were outside ?

A. Of course I had the fog on this side (showing).

The fog was like a wall, and I could see perfectly plain th«'

south shore all the way down almost to Fort Point.

Q. There wei-e some witnesses here that were on the

Oceanic that testified that they could see you for perhaps

a half a mile away. Can you explain that when you

could not see them in that distance ?

A. I can't understand how they (tould see a half a mile

off, but 1 can very readily see that they could see us further

than we could see them, for the simple reason that it is the

same looking into a room that is all lit up from the outside

where it is dark ; if you are looking into the room where

there is light, you can see everything in it. If you are

looking out into the dark, 3^ou can see nothing. Here the

sun was shining perfectly clear (refeiiing to the position

of the Chester), and I was looking out against this wall of

fog, and they were looking in the other way, and they

may jjossible have seen a little bit further than I could. I
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have noticed that lots of times going out to the heads. And
while you are coming in you can see quite a long ways,

but going out you can't see a tiling.

Q. That is when you are in the fog ; one that is in

the fog and looks out can see further than one that is out-

side the fog and trying to look in it?

A. No; that one that is in the fog and looking in

where it is clear.

Q. I am referring to being inside the fog bank, the

outside ship that is in the tog bank looking out on the

clear sky, can see further than the one that is in the

clear atmosphere trying to look into the fog?

A. Yes, sir

Q. Bo that they might have been able to see further

than you could ?

A. Very likely.

Q. You were your own ])ilot?

A. Yes, sir.

Q. Under the State law authorizing you

—

A. (lnteri'U})ting). Under the United States law, sir.

Q. (Continuing). Authorizing the master of a coast

vessel to be his OAvn pilot?

A. Yes, sir.

Q. I will ask you whether or not you know Mr. West-

dahl of the United States Survey here?

A. Yes, sir.

Q. I will ask you whether or not you pointed out to

him as near as you could the point where this collision

occurred ?

A. Mr. Barnes—I objc^ct to that. I don't care what he

did with Mr.Westdahl.
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Mr. White—Of course you don't care, but I do.

Mr. Barnes—I mean to say—perhai)S that wasn't the

nicest way to ex})r('ss niy.self—I intended to say that I

object to his making any statement as to what he did with

Caj^iain Westdahl, on the ground tliat it is incompetent,

irrelevant and liearsay.

Mr. Wliite—I propose to show by Ca})tMin Westdahl

that he obtained information from Captain Walhice of the

position where this collision occurred, and that then we

went out on behalf of the authorities, and having located

that point, lie, at a time that the tide was the same that it

was on that morning, he turned a tug loose at that i)oint

to see where the tide would carry her, allowing the tug to

float in the same tide fi'om that point for the length of

time that the Chester floated after the collision. He de-

termined the force of this tide and the direction it took,

and having allowed the tug to float that length of time,

he tried that three diffei-ent times, in order to verify his

observation, he concluded that he had arrived at a point

where the wreck of the Chester otight to be, and sounded,

and found her there. We want to prove that he pointed

out to him the ])lace, and then by proving by scientific

observations, we will prove that the place pointed out by

Captain Wallace corresponded exactly with the place

where the c(jllision ought to have occurred in order to

bring the wreck to that place; and I expect to prove

that the wreck of the Chester occurred just where

Captain Wallace says it occurred. And that is now

just wliere Mr. Westdahl found it, al'icr being told by

Captain Wallace of the j)lace where the collision oc-

curred.
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The Court—That would be matter for Mr. Westdahl to

testify to. I will sustain the objection.

Mr. White—We .shall except.

Q. Without saying what you told him, did you tell

Mr. Westdahl anvthino- whatever in reoard to o-iving; him

any information in regard to where this collision occurred?

Mr. Baines—That is the same question, and we object

to it on the same grounds.

The Court—The same ruling.

Mr. White—We take an exception.

Q. Well, will you state now, so that I may understand

you, about how^ far from Fort Point buoy the collision

occurred ?

Mr. Barnes—I object to that, he has stated that twice;

there is no use taking up time with that.

The Court—Objection sustained. He says he was about

150 feet north of that Fort Point shoal buoy.

Mr. White— I understand he ans^yered that question

that way. He said that when he first saw the Oceanic

that he was about 150 feet off that buoy.

The Court—What is your question now ?

Mr. White—I want to ask him where the collision oc-

curred; how far off?

The Court—I w^ill let him answer that.

A. About 600 to 650 feet.

Q. Was there anything in the situation of the "Ches-

ter" that prevented getting out nioi-e boats than you got

out?

Mr. Barnes- I object to that as irrelevant and imma-

terial.
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The Court—I will let him answer.

A. Yes ; most of the crew were engaged in passing

the jiassengers up over the bow, according to my orders My

3u<igiiieut told me that was the best way to do to get the

passengers ashore ; and there was, I think, three men and

the second mate that got one boat out, and two quartermasters

and somebody else, I don't know who it was, got one of the

other boats out, but the ship went down so fast she got to

be standing right on end before we got them out ; it was

hard work to stand on the deck or do anything with them;

that was the reason there were not more boats gotten out.

(No cross-examination.)

RuFUS CoMSTOCK. Called for the plaintiff, and sworn,

testified as follows

:

By Mr. White—Q. What is your name?

A. Rufus Comstock.

Q. What is your calling ?

A. Engineer.

Mr. Barnes—We understand, Mr. White, that he was

second engineer (m the "City of Chester." Now, let's go

ahead with him.

Q. Were you the second engineer of the '* City of

Chester" on the 22d of August, 1888 ?

A. The second assistant.

Q. You were on duty in the engine room on that

morning ?

A. I was.

Q. Go on and state what occurred u]) to the time the

vessel went down, and afterwards.

A. We left Broadway wharf about five minutes after
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nine, I think, and ran full speed until about a cjuarter to

ten, I should judge; and tlien we sIowchI doNvn to half

speed, and, I shoukl judge, about a minute or a minute

and a half, may be it might have been longer, after that

when we got a bell, "'Full speed astei-n," and J should

judge she was backing about a minute and a half, oi- it

might have been two minutes, when we felt a little jar; it

didn't amount to nnieh ; then, immediately aftei- that we

got a bell to stop ; that was the last bell we got.

Q. Was that last bell obeyed?

A. Yes; every bell was obeyed just as soon as it was

rung.

Q. Well, after you got the last order to sto[) ? Go on

and tell what you did.

A. The fireman came up in the engine room shortly after

that and told me that there was water coming in through

the bulkhead forwai'd of the boilers, and I went down

with him to look through, but I could not see it ; I could

hear it—it was too dark to see—and I came up again in

the engine room, for I thought 1 might get a bell, although

the chief was there, and he could have done that if he

did get a bell ; and after a little while the fireman came

up again and told me the water was coming down pretty

fast, and I went down the second time, and while I stood

there looking through—looking through there between the

boilers to see how much water was coming in—I felt her

break loose from the "Oceanic" and went down at the

head, and I thought it was |)retty near time to get out, and

I went up as quick as 1 could, and when I went in the

eno-ine room the fireman had left, and the chief sung out

for all hands to get out of it, and I was in the upper end of
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it, near the engine room door, and then the water was corn-

ing through not twenty feet from me, so I ran back through

the cabin to the fan-tail end of the ship, and I jumped over

onto the guard and then into tlie water and got into one

of the " Oceanic's " boats.

Q. Did you notice where you were wlien you came

up—where the collision occurred—when you came up

from below ?

A. The first land that I saw—that was about the time

that I got into the ""' Oceanic's " boat—that was Fort

Point. We were pretty close to the shore.

Q. When did you see that ?

A. That was about the time when we got into the

" Oceanic 's " boat—just as I was getting in—about five or

six minutes after the collision.

Q. How far off were you from Fort Point ?

A. T didn't notice exactly, but I know that we were

not very far ; I shouldn't think it (30uld have been a

quarter of a mile. I don't think it was over a quarter of

a mile. I kjiow that we were pretty close into Fort Point

buoy—nuist have been at the time of the collision.

By Mr. Barnes—Q. You had nothing to do with the

steering of the ship ?

A. No, sir.

Q. Your work was all below the deck ?

A. Yes, sir.

John Lundine. Called for the plaintiff and sworn.

Testified as follows

:

By Mr, White—Q. What is your name ?

A. John Lundine
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Q. Were you second officer on the steamer ' City of

Chester " at tlie time she collided with the "Oceanic," on

August 22d, 1888?

A. Yes, sir.

Q. What was the condition of the weather that morn-

ing ?

A. It was foggy,

Q. What time did you leave San Francisco ?

A. A few minutes after nine; I didn't notice the time

exactly ; I didn't notice it just to the minute..

Q. Where were you; at what place on the vessel?

The Witness—Well, when we left the wharf?

Q. When you left the wharf.

A. I was aft taking ni}^ lines in.

Q. Were you on deck ?

A. Yes, sir.

Q. What jjoint on the deck ?

A. Just in the stern of the ship, until we had cleared

the wharf, and when everything was cleared I went

below.

Q. After you got into the fog, where did you go?

A. I just came up on deck then.

Q. Where did you go on deck ?

A. Right on the fore |)art of the deck.

Q. Right on the bow of the ship ?

A. Yes, sir,

Q. Did you hear any whistle blown from any other

ship ?

A. I heard it after we got down towards Fort Point.

Q. Where did it appear to be?
•

A. I heard it on the starboard bow.
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Q. Could you see the other vessel at that time ?

A. No, sir.

Q. Were there any signals given ?

A. Well, that fog signal.

(^. Well, what were the signals?

A. One whistle, then we heard two; we heard a whistle,

and immediately afterwards we heard two.

Q- That iS; two different signals given hy the other

vessel ?

A. No, you always blow one whistle when it is foggy,

and then you hear two whistles, and we blow two; I don't

know how inueli we blowed; we usually blow two whistles;

I don't know.

Q. Well, as I understand you, the first whistle that

you blowed was the fog whistle ?

A. Yes, sir; that is right.

Q. Then afterwards you heard two whistles sounded ?

A, Yes, sir.

Q. Could you see this other ship at the time these

whistles were sounded?

A. No, sir; if we could see her, there would be no ne-

cessity of blowing the whistles then.

Q. Where was your vessel at that time?

A. I don't know what position exactly. I know we

were not quite up to Fort Point, but pretty close to it.

Q. How far oft were you from the soutli shore?

A. I didn't notice that; pretty close. If we had gone

along our old course we would have been within a ship's

length of the buoy.

Q. Could you see any land there anywhere?

A. I saw the south shore.
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Q. You were then about a ship's kMigtli from the Fort

Point buoy ?

A. Yes, sir; if we liad been up there. We wasn't

quite up there when we heard the whistle.

Q. What direction, judging from tlie sound, did the

other ship appear to be from you ?

A. One and a half or one and three-quarter points on

the port bow.

By the Court—Q. I tliought you said you heard the

question on the starboard bow ?

A. Yes^ that is what I mean.

Q. Where did you see this vessel first, from the star-

board or the port bow?

A. The port bow.

Q. You heard the whistle on the starboard bow?

A. Yes, sir ; and I saw her on the port bow.

By Mr. White—Q. When you saw her. where was she?

A. She was—I don't know exactly how far off she was.

I know <he was pretty close. I know, when she loomed

up in the fog, I told the passengers to stand clear of the

ship ; I saw her coming into us.

Q. In what direction was she from you then?

A. Well, she was headed like this ship was headed

now^ something like that (showing).

Q. Where were you when the vessels actually struck

together?

A. I was right on the forward part of her, and she

came into us about there (showing), and I was on the fore

part, telling the passengers to get out of the way.

Q. At what 2X)int on the Chester did the bow of the

Oceanic strike her?
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A. I don't know; about twenty feet from the bow, or

twenty-five; there was about two feet from the mast, and

then we had a hatch that was 1 2 feet, and then on the fore

part, the hatch combing was struck.

Q. How many feet back fi'om the extreme pctint?

A. About twenty feet.

Q. How far into the Cliester did the Oceanic go?

A. About half of it; about ten feet.

Q. How wide was tlie (Chester at that point?

A. I don't know her beam there exactly, sir; I forget.

Q. Do you know what motion, what direction your

shi]), the Chester, had at that time?

A. She was backing.

Q. How do you know?

A. I felt the shaking before I saw the Oceanic.

Q. What occurred after the vessels actually came to-

gether?

A. Well^ the Captain sang out to pass the passengers

on the Oceanic, and a minute or two afterwards I went to

to the boats ; it might have been a minute, probably it was

two, when I started the boats on toj) of the house ; we had

another deck on top of the house.

Q. Did you get out any boats?

A. Well, I got one out and the other one started. We
had all the lashings cut on all of them.

Q. How did it occur that you didn't get it out?

A. The ship was too much on end. I couldn't swing

the davits.

Q. With the bow down in that way (showing), the

boals were tilted the same way, and when you tried to

lower the boats they would be swamped ?
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A. Would l)e swam2:>ed. The ship standing that way

(showing), we couldn't get them clear of the railing.

Q. Who helped you to get out the boats, if anybody?

A. I had four men with me.

(No cross-examination).

James J. Loggie, called as a witness foi- the plaintiff.

Sworn. Testified as follows:

By Mr. White— Q. What is your name?

A. James J. Loggie.

Q. Where do you live, Mr. Loggie ?

A. San Francisco.

Q. Were you a passenger on the Chester at the time

she collided with the Oceanic on August 2'2d, 1888 ?

A. I was.

Q. Go on and state everything observed by you on

that occasion ?

A. After leaving the wdiarf 1 \vas on the main deck.

Q. What kind of weather was it ?

A. The weather was clear—sunshine—and I stood

there on the deck until wu* got about past Pi-esidio, I should

jud^e, and then we encountered the fog. It being cold, I

went in what was called Social Hall^ which was in a room

off the main deck, and I sat in there I don't know how

long, until I heard the engine stop, and then I remarked

to some friend —
\ Mr. Barnes (Interrupting.)—Never mind, w^e object to

his stating what he said to his friend.

The Court—Don't state what you said to anybody else,

just state wdiat you did.

A. On noticing that the engines had stopped, I went
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outside to see what the matter was, and I observed a steamer,

a large vessel ; I did nut take notice that it was a steamer,

but I observed a vessel about, I should jud,2;e, 100 yards

from us, and I immediately turned and went back into the

room that I had left, and returned at once, and when I got

back I saw that the two steamers—that the two vessels

had come quite close togetlier, and 1 also noticed that the

passengers were running away from the bow of the vessel;

I at once turned to this room on account of the danger
;

I was afraid that the splinters and spars from the collision

would hit me, and I returned to this room again and

stayed in there for pi-obably not more than a minute, and

I came out again and went forward to see what the chances

were of getting ashore, and when I got there the vessels

had separated, and the Chester was going down very

rapidly. I saw there was no chance to get off on the

Oceanic, and I returned to about midships, or a little

further aft, to the after rigging, and I helped a lady pas-

senger that I was trying to save, left her holding on to the

rigging while I went to the state-room to get life preservers.

1 went in and got the life ])reservers out from underneath

one of the bei'ths ; it was attended with a little difficulty

to get them out. I don't know how long it was I delayed

in there, and when I returned with them I just had barely

time to hand one of these to the lady passenger, and the

other I obtained myself, and I held on to her with one

arm and with the other I held on to the rigging, as the

steamer was tipping very fast, and in that position 1 went

into the water. I don't know how far down I went, but

I heard an explosion while under the water, and I felt my-

self twirled throu2:h the water on to the surface. When I
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o-ot to the surface of the water iny first thought w:is to look

after a bojit for some object to get hohl of, and I noticed :i

boat, I can't remember jnst hoAv far ofl' from me. and I

swam to the boat, and was lianled in by the men in charge.

Q. At the time you went forward, did yon see how fir

tlie "Oceanic" had got into the " Chester " ?

A. No; I don't remember.

Q. Did you see any hind while you WTre there?

A. I don't remember seeing any.

(No cross-examination.)

James Rankin. Called for plaintiff and sworn. Testi-

fied as follows :

By Mr. White—Your name is James Rankin ?

A. Yes, sir.

Q, What is your business, Mr. Rankin ?

A. Keeper at Fort Point; Fort Point liglitliouse

keeper.

Q. Were you such lighthouse kee})er on the 'l'2d of

August, 1888, at the time the 'Oceanic" and the "Ches-

ter" collided ?

A. Yes, sir.

Q. Where were you at the time of that collision ?

A. I was about 200 feet from the extreme point of

Fort Point, on the bluff.

Q. About 200 feet from there. In what direction ?

A. Due south, 200 feet.

Q. Back u]) liigli on the ground ?

A. Yes ; up on the bluft".

Q. Did you see that collision ?

A. No, sir.
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(^. Go on and tell the Court what 3^)11 heard on that

occasion ?

Mr. Barnes— 1 ohject to liis tellino- what he heard if lie

didn't see anything.

Mr. AVhite—You can repeat the hearsay of steamers.

The Court—Is it the sound of the whistles of the boats

that you wish to prove? As to what kind of noises he

heard ?

Mr. White—Yes, and wliere it appeared to be.

The Court—I will overrule the objection and hear what

it is.

A. About half past nine o'clock I heard a steamer

come in blowing a fog whistle.

By the Court—Q. You heard a steamer come iti?

A. Yes ; she seemed to be going along pretty slow,

because she was some time getting up; didn't seem to be

getting in closer by her whistle ; not much closer. After

that I heard the whistle of a vessel going out to sea. She

would be, judging by tlie sound, about opposite the Pre-

sidio wharf. They were both going slow by their whistles;

didn't seem to be making much headway, but the incom-

ing vessel seemed to be going slower over the ground than

the outgoing vessel. They were both coming up close to

Fort Poinr, and I began to think that it was getting dan-

gerous, and I j)cud more attention to it, and I heard the

"Oceanic," the vessel coming in shoi'e, blow two whistles,

and I heard the outgoing one blow two whistles in answer.

By tliat time they were nearly opposite Fort Point, not

far of!*, by the sound, but still I could not see them. Then

the incoming vessel blew two whistles.

By The Court—Q. That is the second time?
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A. The second time the outgoing vessel blew two

Avliistles, and then 1 heard a crasli, and shortly afterwards

I told the assistant

Mr. Barnes— Wait one moment.

The Court—That would be objected to. 1 'on't state

what you told anybody.

A. ^Nlay I state that 1 sent a man down to telephone

into the Merchants' Exchange that there w^as a collision off

Fort Point, and to send out a tug, and at no time did I

see either of the vessels, but I thought at one time

—

about two minutes afterward— that I seen a white streak,

but that was just as much imagination, probably, for I

could not be sure of it.

Q. Is there a bell at Fort Point ?

A. Yes, sir.

Q. Was that bell ringing at that time ?

A. Started at 3 a. m. and sto[)ped at 1 p. m. the next

day, ringing all the time, \.:'20 p. m.

Q. Were yon not at the bell the first time ?

A. I was within sound of it.

Q. But not at the bell ?

A. No, sir.

Q. You were not on the Fort ?

A. No, sir; I was up on the l)luff above it, about (*)0

feet to the south from the fort.

Q. Did you see the fort from where you were ?

A. I could not see the fort ; I couldn't see the flagstaff'

about a minute after. And first I looked down the road

to see if 1 could see the man that was going to the tele-

phone station, to judge the distance, because I thought the

inspector would ask me. It is measured ;
there is 700
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yards of range measured off there for shooting, aiul one-

half that distance I couhl not ^ee the man, and then I

looked over towards the fort to see whether I eouhl not see

tlie flagstaff, and I couhl not sec it ; and at times the fog

would clear a little so you could see clearly for some dis-

tance, say a mile, and then the fog would shut down for

fifteen minutes and 1 could see up as far as the city along

the shore. But a little off from the shore it was quite

foggy. But at the time of the collision, about one minute

after the collision, I could not see the flagstaff 200 feet off.

L looked to see if I couhl see the boy, and I couhln't see

him.

Q. How far off' were you from the boy ?

A. About a cable's length, about 120 fathoms.

Q. GOO feet.

A- About that.

' y the Court—Q 730 feet.

A. Yes ; 7oO feet.

By Mr. White—Q. How distincly did you hear this

noise of the crash and colhsion ?

A. Well, it was pretty distinct, but then I felt—

I

wasn't quite suie whether I had better send for a tugboat

to send out there for nothing. Then I came to the con-

clusion it was better to telephone right in. I knew there

was nothing else but the two vessels coming together to

make this noise in that direction, and hearing the whistles

go, I determined to be on the safe side, and I telephoned

to the Merchants' Exchange. It wasn't very distinct, but

still I could hear the crash, and I could hear voices, but

not veiy much of an upi'oar of voices. I could hear a

few voices muffled—a muffled sound.
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Q. Could you tell froui the whistles they sounded, and

from the noise made by the collision, how far off in the

channel they were?

A. I could not; I could not be sure.

Q. V\ell, what was it, according to your judgment?

The Witiiess—When the collision happened?

Q. Yes.

A. I would judge, drawing a line from Fort Point to

Lime Point, I would judge it to be one-third of the dis-

tance across, and about one-quarter of that distance to-

wards the city.

Q. Towards the east ?

A. Yes, sir.

Q. You thinks drawing a line from Lime Point across

to Fort Point, that it was about one-third of the distance

across there and a little inside that line ?

A. Yes, sir.

Mr Barnes—Well, mark the place, will you?

(Witness then marks said place with small cross and R).

(No cross-examination).

Ferdinand Westdahl. Called for the plaintiff and

sworn, te-tified as follows

:

By Mr. White—Q. What is your official position?

A. I am a draughtsman in the United States Coast

and Geodetic Survey.

Q. And you say you are also an expert mariner?

At least, you have a Master's license ?

A. Yes, sir ; I am educated for a Master Mariner.

Q. So that you are familiar with matters of navigat-

ing ships?
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A. Yes, sir.

Q. After this collieion occurred between the Oceanic

and the City of Cliester, did you take any steps to locate

the Chester ?

A. Yes, sir.

Q. What did you do, and what did you discover ?

A. I was sent out there by my official superior^ Pro-

fessor Davidson, of the Coast Survey, to exj^eriment upon

the force of the current in the Golden Gate; and it was at

the request of Captain WaUace, of the City of Che>ter,

that we went out in a tug and made three drifts in the

Goklen Gate, stopping the tug at a certain position and

letting her drift; and I determined her position for every

minute of the drift. We drifted each time eight minutes.

I don't remember what interferetl with the operation the

first time we were out there, whether it was foggy or not.

I am not quite sure. At any rate, we didn't finish and

went out some time afterwards and tried it again in anoth-

er steamer, the Gypsy.

Q. That is, another tug ?

A. No; she is a steamer. The Gypsy is not a tug;

she is a steamer. And we swe]:>t along the bottom with a

line weiiihted with o;rate bars and window weights until

we finally caught on to what we supposed was the City of

Chester, the wreck of her. I determined where she was

then, or what we su])posed was the City of Chester, where

it lies.

Q. Well, now, I have here one of the charts that Gen-

eral Barnes has been so kind as to fuj-nish. Have you

done any work on this chart in reference to this ?

A. 1 found my old notebook, the notebook that I used
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in the work, aiul I have plotted on here the position of

the tug for every minute's time. The first drift is thus

lepresented by the red lines; the tus; was broudit out

here (showing), stopped, and when she was at a dead stop,

couldn't go any further, or, rather, (hdn't go any furthei-,

we left her drift, and the first minute she went fi-om there

to there (showing), the third minute from there to tliei'e, the

fourth from there to thei-e, the fifth from there to there,

the sixth tVom there to there, the seventh from there to

there, and at the end of the eighth minute she was here

(showing)

.

Q. Now, what time was that in the day ?

1'he Witness—Can I refer to my note for that ?

Mr. White—Yes, sir.

A. (The witness referring to notes)—It was on Sep-

tember 5th, at 10 hours, 10 minutes and oO seconds.

First, when the angle was taken, 19 minutes and oO

seconds; the second, iO, 80; then 21, 30; -'2, 30; 24, 30;

25, 30; 20, 30; 27, 30; and that was the end of the first

drift.

Q. Now, I will ask you why you went out there on

September 5th ?

A. It was to get the same conditions of the tide as on

the day of the collision.

Ml'. Barnes—I move to strike that out; let him state

what the conditions of the tide were.

The Court—Strike it out. State what the conditions of

the tide were.

A. The tide was flood.

Q. How long?

A. It was about half flood. Can I refer to the records
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for it ? That is tlie only way I can determine it, by the

records of the tide.

By the Court—Q. *Vhat records do you mean?

A. These tide books (witness produces tide table).

The tide here is given for North Point; the tide, of course,

makes a little eai-lier here, probably ten minutes; but that

is such H small factor that it would not operate upon, or

effect this in any way. Now the collision occurred on

August 22d.

The Court—You just give your tide when you went

out there.

A. On September 5th it was low water at 4 :40 A. m.,

and the following high water was at 11:29 a. m.

By the Court—Q. What time were you out there ?

A. 1 was out thereat 10 o'clock; it was nore than

half tide.

The Court—Oh, yes; it was nearly full tide.

A. Yes, sir.

By Mr. White—Q. Is that an official document ?

A. Yes ; that is the tide table, the predictions of the

tide made by

—

Q. (Intenupting). Well, now, turn to August l'2d

and see what the facts were then as to the tide.

A. On August 22d it was low water at 5:5'S^ and the

following high water was at 12:53.

By the Court—Q. Did you take a drift that day ?

A. No ; that is the day of the collision.

Q. But then this collision was in 1888.

A. Oh, yes ; this was in 1888.

Q Was this vSeptember of that year?

A. Yes, of that year.
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By Mr. Wliite—Q. T want to a^k you wliether the con-

dition, so far as your record siiow as to the tides, wliether

the tides were practically tlie same on September ")th tliat

thev were on Ano-nst 'I'ld ?

A. It was later in the tide.

Mr. Barnes—How does he know? He can't know.

Q. It was later in the tide, and tor that reason you

took a later hour?

A. I went out there, and Captain Wallace had charge

of the tug going out there, and at his request i went out

there to make these experiments at the earliest possible

time that we could get ofif. I remember it w<is foggy first

and YOU could not see anYthins;. I wanted to see the

landmark-; to take the angle and so we got out later in

the tide on that account.

Q. Well now, when was the next tinie that you made

a drift ?

A. On September lOth.

Q. What hour in the day?

A. It was from 8 to 10 a.m.

Q. What kind of a tide was running at the time?

A. It was flood tide.

Q. By Mr. tthay—How far in the flood tide?

A. i don't know.

Mr. White—Q. How did that tide cories[)oiul with

the tide on August '2'2nd ?

A. If I can refer to the records I can see; othei-wise I

can't.

The Court— Well, state what you find in the records.

A. On September 10th it was low tide at .J:5'. a.m., on

August 22nd it was low water at 4: M a.m., and on Sej)-
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tember lOtli it was high water at nine iiiiniites after 1-!.

Oil August 22ii(l it was high water—excuse me, I got it

wrong ; I got San Diego instead of San Francisco.

Mr. White—Then that all goes out.

Mr. Barnes—Yes, strike tluit all out.

The Court—Let it all go out. Now get to San Fran-

cisco, and be sure that you have got San Francisco now.

A. Yes, I got San Francisco. On August 22nd it

was low water at 5:53 A..\r., and the following high water

was at 12:51 On September 5th it was low water at

4:40 AM. and high water at ll:i9 a.m.

By the Court—Q. And your observation was taken

that day at 10 o'clock ?

A. On that day my observation was taken at 10

o'clock, beo;in nine: at 10:'. 9. The second drift was made

on the same day. All the three drifts experimenting

with tlie current were made on September 5th, and on

September lOth nothing else was done than to determine

the position of the wreck.

Q. Was the second drift followed immediately after

the first ?

A. As quickly as we could steam back we stopped her

again.

Q. And the third followed the second on the same day ?

A. Yes, sir; the same day.

Q. What time did you get through with the third

drift ?

A. 10:56, thirty.

Q. That was extreme high water.

A. No, sir; the high water was much later than

that.



Occidental & Oriental Steamship Company. 215

Q. How iiuu'li later than that?

A. High water was at 11 :"i9. As a matter of fact, the

drifts show a continual receding to the south shore; the

three successive di-ifts.

By Mr. White—Q. All three diifts that you made

there were made on September 5th ?

A. September 5th.

Q. What were the}'^ made with ?

A. With a tug.

Q. Now, it was at a different that time you located

the wreck, September 10th?

A. Yes, sir.

Q. Have you indicated on this chart where you found

the wreck ?

A. Yes, sir.

Q. Where is it?

A. Right there (showing).

Q. Where is that, the forty-fathom mark?

A. That is the forty-fathom mark immediately to the

southward of it.

A. Assuming, now, that six minutes occurred

—

Mr. Barnes—It took eight minutes, he says.

Mr. White—Well, I am not taking eight minutes, now;

I am taking six minutes.

The Court—Well, he has got them all marked on the

chart.

Mr. White—Well, I want to measure fi-om the wreck

right the other way ?

Q. Taking the i)oint of the wreck as located by you, and

assuming that six minutes elapsed from the collision until

the steamer sank, and taking into consideration the way
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that tide flows, at about what i)oiiit would be the point of

collision?

A. If the tide were exactly the same as it wns at the

time of these experiments, the vessel could not be there at

all unless the collision occuri'ed exactly one-third of the

way from Fort Point over towards Lime Point, if not

further,

Q. Do you say about that thirty-fathom mark ?

The Court—No, fifty.

The Witness—It occurred up here, but these experi-

ments not being carried out at the same state of the tide,

the current sweeping across the gate hei-e was not as

strong, possibly. In other words, this was later in the

tide when these experiments were made than at the time

of the collision, as I understand it.

By the Court—Do you know anything about this tide

up here (showing)?

A. The tide sets sti'aight in, except, of course, immedi-

ately in shore, as the tide would strike against any point.

By Mr. Barnes—Q. I didn't understand what qualifi-

cation you were trying to make in saying that the tide was

not as strong; at one time as the other. At which time was

it stronger?

A. In the beginning of the flood it would set further

over than it does in the latter part of the flood.

Q. So that at the time you made these drifts the tide

was not as strong as it was at the houi'of the collision, that

beino- earlier than !0 o'clock?

Mr. Barnes—I object to that.

The Court— Yes ; that is a matter for argument.



Occidental & Oriental Steamship Compaxy. 217

CROSS EXAMINATION.

Mr. Barnes—Won't you be kind enough to mark u[)on

this map, this duplicate underneath here, a jjosition whei'e

you say you found the wreck on the 22d of September ?

'Jdie Witness—On the 10th of September.

Mr. Barnes—^Vell, wliatever the day was.

(Witness hereupon marks point on the map.)

Q. Now, did you take the depth of the water in which

she lay ?

A. No, sir.

Q. Then you are unable to state to the Court at what

depth of water you found her ?

A. Not except where it j)uts the position on the chart.

Q. I am asking you if you know the exact depth of

the water she was laying in ?

A. I don't remember that we took the depth of water.

Q. What bearings did you take to determine her posi-

tion ?

A. I didn't take any bearings; I measured angles.

Q. How did you fix her tliere then ?

A. By measuring sextant angles between Alcatraz and

Lime Point, the whistling buoy and Bonita Light.

Q. Supposing the position of the ship is, in point of

fact, not there (showing), but here, iudicated by the con-

junction of these three lines, this line contracted from

Point Bonita, passing Point Diablo, and extended to here,

then across to Point Bonita here, and then across to the

south to this place (showing on tlie map), where would you

say, assuming the ship to have been found at the point

marked " B." on the map, where, according to your ex-

periments with the currents, did the collision occur ?
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Mr. White—Assuming also tliat it occui-ed six minutes

before slie sank, that slie kept afloat six minutes?

Mr. Barnes—Yes, sir.

A. Well, if that is the case, if the ship should lie there,

I sliouhl think that the coUision had occurred here, some-

where (showing).

Mr. Barnes—Won't you just nuike a little mark there ?

(Witness marks place on map.)

The Witness—That is simply a judgment of mine.

(Further hearing continued until 10 o'clock Wednesday

A. M., Se|)tember loth, 1893.)

Wednesday, September 13, 1893.

Mrs. J!liza A. Smith, the plaintifi;. Sworn.

Mr. White—Q. You are plaintifi' in this case?

A. Yes, sir.

Q. Where do you live, Mrs. Smith?

A. S'jcramento, California.

Q. What was your late husband's name?

A. Henry Smith.

Q. Were you and your husband and children on board

the "City of Chester" on the morning of August 2'2d,

1888?

A. Yes, sir.

Q. do on and state to the Judge from the time you

went on board that vessel up to the time that the collision

occuri'ed, and afterwards, what did occur, so far as you

saw and heard ?

A. Well, I don't know what time of day it was that we

got on; we took a second class passage, and we were on
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deck at the time and had been. At one time we went

down to get a drink for the chihh'en. The rest of the time

we were up on deck. There was nothing particular to

speak of, as I know of, until we lieard this other vessel

whistle, and then we turned to look at that and see it.

From the time I first heard the vessel until it collided

with our steamer, I did not have any idea of any danger.

I did not think anvtliino- about it strikino- us, altliouirh I

thought it would })ass very near. My husband was there

right with me, Wv were sitting this way, with the three

children and my sistei-. That was all; my husband with

the three children and my sister and myself.

The Court^—Q, Which side of the boat were you on

going out?

A. Very near the front part of the boat. There

is a raised portion there very near the center. We
were sitting on that looking back from wliere we

started, until we heard the whistle. Then we stood

and looked back the other way, to see this boat coming

towards us.

Q. What was the condition of the weather ? Was it

clear or otherwise ?

A. Most of the time it was clear. There was some fog

at times; not so but what we could see the other steamer

all the time after I heard the first wdiistle.

Mr. White—Q. Could you see any land ?

A. On the left hand side I could see it plainly; off that

side (pointing).

Mr. Barnes—Q. The land or the ship ?

A. The land and the ship, also.

Q. Which way do you mean by the left hand side?
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A. The way we were going when I turned to look a;

the other side.

Mr. Barnes—Q. Ask her wliere slie stood.

The Court—Where were you stanchng?

A. This is the "Chester," and we were somewhere

here (pointing).

Q_ On this upper deck ?

A. Kight here (i)ointing). As near as I know, we

were in i'ront of tliis bridge. We were I'ight here sitting

on a portion that was raise(h We were h)oking off in this

direction. We were sitting there facing this way, and

wlien we heard the other steamer's whistle, we turned di-

rectly round and looked in that direction. This is where

I saw the land, off to this side.

Mr. Barnes—Q. Where did you see the steamer?

A. Off there.

'ilie Court—Q. About this way ?

A. No, sir ; a little to this side.

Mr. White—Off to the front and a little on the left

hand side.

A. Yes, sir.

Q. Where was the land ?

A. Right off here—the south shore.

Q. Can you tell how far off the land was from you?

A. I could hardly measure the distance on water. I

don't know as I could haidly tell. I am not used to being

on water.

Q. Which was nearest to you when you saw the other

steamer, the land or the steamer ?

A. I think the land was nearest. The land was nearer

than the other steamer when I first saw the steamer.
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Q. The land was nearer tluin the other steamer ?

A. Yes; sir.

Q. Were either of the steamers suri'ounded by fog at

that time ?

A. Not when I first saw them they were not.

Q. Were they at any time ?

A. Not so but what I could see them. There was

some fog settled over the other steamer and kind of drifted

down between the two. I could see the steamer all the

time after I first saw it.

Q. After you saw the steamer, go on and tell what oc-

curred.

A. We looked right off in that same direction and

watched it until it came up. When it got very near to

me, my husband said, " step back." We stepped back to

this opposite side near the rail,

Q. Over on the other side j

A. Yes. When it struck we started for the other

steamer and got over into the other steamer.

Q. Tell us just what did occur, about your getting on

the other steamer.

A. When we first got there, my husband was very

near to me—nearer than I am to you. We were all right

there together. I had my little boy in my arms. He was

a year and a half old—a little baby. I handed him u])

to someone on the other steamer.

Q. He was only a baby at that time ?

A. Yes, sir. My husband had the other two chiklren

by the hand. I was taken over. I don't know whether

my sister got over ahead of me or not. I did not see her

get over. I was taken over. I was dropped down among



222 Henry F. Smith et al vs.

the freislit on tlie other steamer. I clmibed up to see

where my husband was. I suppose he got right over

after me. J climbed up to look over the edge of the

steamer. I saw him back of a circle of may be two or

three dozen people, with the two children in his arras. I

heard Georgie, the boy, screaming. I started to see where

he was, and when I looked again the other steamer had

sunk.

Q. That was the last you saw of your husband alive ?

A. Yes, sir.

Q. Afterwards his body was found and you identified

it fully ?

A. Yes, sir.

Q. Your little ghd Myrta you neyer did see again?

A. No, sir.

Q. How old was she at the time ?

A. Four years and a lialf.

Q. What was her condition of health ?

A. Good health.

Q. How old was your husband ?

A. Thirty-two years.

Q. How long had you been married?

A. About five years and a half.

Q. What was the condition of your husband's health ?

A. In first-class health, splendid health.

Q. What was his business ?

A. He had just given up the dairy business; he had

been in the dairy business.

Q. The keeping of cows and selling of milk to the in-

habitants of the city of Sacramento ?

A. Yes, sir.



Occidental <fe Oriental Steamship Company. 223

Q. Now, I desire you to give the Judge some knowl-

edge of your husband's ability as to providing for his

family. Can you tell how much from his own exertions

your husband was in the habit of making per year ?

A. I could not tell exactly, but I might make some

estimate of it.

Q. Give the best knowledge that you have on the

subject.

A. Well, he supported the family—himself, myself

and three children, my father, my sister, and perhaps

maybe from $50 to $75 a month over that, as near as I

can tell.

Q. How much were the family expenses per month ?

A. It must have been, as near as I can tell, from $75

to $100 per month.

Q. What property, if any, had your husband accu-

mulated from the time of your marriage up to the time of

his death ?

A. He had some land in partnershij) ; he owned half

of it; 160 acres of land, about 45 head of cows, and about

10 or 15 head of horses, — mules.

Q. Did he have any money ?

A. Yes, sir, he had some money; he had some on his

person when he was lost.

Q. How much did he have with him, if you know ?

A. He had very near $500 as near as I know.

Q. That you never saw anything of again ?

A, No, sir; besides that he had farming implements

and hay and cattle.

Mr. White—It is not pertinent to this case, but some

ghoul robbed the body of this money.
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Q. About how much was all this worth?

Mr. Barnes—I take it that these horses and mules and

land and farming implements were not lost?

Mr. White—No.

Mr. Barnes—Then what is the point of it ?

Mr. White—I do not offer it as showing they were lost.

Mr. Barnes—Then what is the object of it ?

Mr. White—A certain amount of j^roperty that he had

at the time of his marriage, and a certain amount he had

at the time of his death. The difference was what he ac-

cumulated in those five years and a half in addition to

supporting his family. I offer it as some evidence, it may

not be very strong, of showing the ability of the man in

the direction of accumulation of property, tending to show

his worth.

The Court—Slie has already testified as to the amount

of his income from the business he was engaged in. That

is direct. Now you propose to give indirectly his income

by the amount of his property that he had five years be-

fore and then the amount that he had at the time of his

death ; is that the idea ?

Mr. White—To some extent. It is in the nature of

what might be asked to test the credibility of the witness

or the knowledge of the witness on cross-examination. I

have a right, I think, to go into the particulars. After

the witness states a general conclusion, I have a right to

go into particulars to show that necessarily that is true.

The Court—If General Barnes makes no objection, the

Court will take it ; but there are so many elements of in-

crease in the value of the property.
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Mr. Barnes—It cuts no figure, and it is wholly imma-

terial. I am willing- that the lady should say anything

that she wants to say.

The Court—Go on ; the General will not object.

Mr. Barnes—No ; but it cuts no figure wliatever in any

assessment of damages.

A. I can hardly tell without estimating it ; I don't

know without counting it up.

Mr. White—Q. Count it up ; take a piece of paper.

Mr. Barnes—Q. How much do you say he made after

his marriage ?

Mr. White—Q. Above expenses ?

Mr. Barnes—Yes ; he had been making from |50 to

$75 a month over and above his family expenses ever since

their marriage, and they had been married five years and

a half. What more do you want?

The Court—How much do you say he accumulated dur-

ing the five years ?

Mr. White—He made about |50 to $75 per month

above the family expenses.

Mr. Barnes—We do not want to go into an inventory

of his mules, horses and live stock.

Mr. Barnes—No questions.

Mr. White—There were a few questions that I omitted

to ask Captain Wallace yesterday. I should like to ask

them now.

The Court—Very well ; let him take the stand.

Thomas Wallace. Becalled.

Mr. White—What was the speed of the ''City of Ches-

ter" when she was going at full speed ?
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A. About 10 knots ; ten and a half at the outside.

Q. You said yesterday that she was slowed down be-

fore this collision occurred ; slowed down, as I understand,

about the Presidio or earlier than that. After she was

slowed down, and from that time until you again changed

her rate of speed, what sjieed was she going at?

A. Going along probably about 6 knots when we

stopjied her ; five and a half to six knots when we rang

the bell to stop and go back.

Q. That is 6 knots through the water, without taking

into consideration the tide at all ?

A. Through the water.

Q. Do you know at what rate the flood tide runs in

when it is in a condition it was at the time you were going

out that morning ?

A. It runs from 5 to G knots.

Q. Then you Avere going out at about 6 knots, and

when you struck the tide against you, you struck the tide

of about 5 knots, or 5 or 6 knots ?

A. Yes, sir.

Q. How fast were you going after you had slowed your

steamer up to the time that you heard the first signal from

the " Oceanic," as compared with the land ?

A . I must have been passing by the land about 4

knots an liour. There was probably a tide running 1

knot against us ; Ih ; something like that.

The Court—Q. What do mean by inside ? Inside the

buoy ?

A. That is the way I understand the question.

Mr. White—Q. You mean inside the point here

(pointing).
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A. Yes, sir.

Q. Before you struck this hard tide ?

A. Yes, sir.

Mr. Barnes—No (|uestions.

E. S. Talbot. Called for the plaintiffs. Sworn.

Mr. White—Q. What official position, if any, do you

hold ?

A. Ins])ector of Hulls,

Q. That is Inspector of Hulls of steam vessels under

the United States Government employment ?

A. Yes, sir.

Q. Have you ever been a mariner?

A. I have.

Q. Are you familiar with the navigation of ships and

vitb the rules of navigation and the laws of the United

States relative to the control and government of ships ?

A. Somewhat

Q, Does your official position make you study those

matters ?

A. It does. In the first place I would like to object to

testifying, if possible.

The Court—Q. On what ground do you object ?

A. Being connected with these cases—having these

collision cases coming before me. I get abuse enough

without coming up here to testify.

The Court—We all have to suffer abuse. What do

you propose to prove by this witness ?

• Mr. White—I pro[)ose to use him as au expert witness

to ask him, like in the English cases they do the elder

brethren of the Trinity House, to state a hypothetical
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question to liini, <\m\ upon that hypothetical question to

take his opinion as to wliether or not the management of

these ships Avas a proper one or whether there was any

fauU or negligence on the i)art of either or both.

The Court— 1 do not think that is athnissible under our

practice. The practice prevails in England. They some-

times refer cases to Brethren of the Trinity, but that is

not tlie practice here.

Mr. Barnes—Your Honor is aware that before the wit-

ness and one of his associates, as Inspectors, there was a

hearing witli reference to Captain Walhice. They took

testimony, sitting as Inspectors, and acting quasi judicially

they made a report to Captain Lubbock, who is the Chief

Inspector. As I say, there is manifest impropriety now

in calling the Captain here as a witness to put to him a

hypothetical case based upon a hearing in point of fact

had by him long ago, in which as a Judge he had made

up his mind, and made a report. Now, his report would

certainly not be admissible in evidence in this case, either

as an expert or otherwise in controlling the judgment of

this Court, and Jis he says Iiimself, his position is one

where he ought not to be compelled to testify in respect to

a mattei' which he has already committed himself to. I do

not mean anything disrespectful in the term, because I

have a high respect for the Captain, but where his views

have been already crystalized into the form of a report to

a superior officer, lie is certainly the last person who

should be called here as an expert to advise the Court. 1

believe the Captain to be thoroughly qualified for his

duties as Inspector of Hulls, and he has the respect and

confidence of the community, and of all men who deal
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with him. There is no cloubt about that, l)iit the method

ill which he is proposed to be used here, I think is not

fair to the parties, nor fair to the Court, noi- even fair to

the Captain himself, and I object to it.

Mr. White—The objection made to the examination of

Captain Talbot is not really in the nature of a legjd objec-

tion, but is pointed to the good taste of myself in thus

calling him as a witness.

Mr. Barnes— No.

Mr. White—That is a matter that I have to allow peo-

ple to have their views concerning, whether it is counsel

on the other side, or Captain Talbot himself. It is un-

pleasant for me to call Captain Talbot as a witness, but

from Ids official position, and I will admit frankly, from

the fact that the evidence was taken before him in this

case, and that evidence is strong in favor of the '^Oceanic,"

if not more so than the evidence that has been produced

here before your Honor, it has led me to call him as a

witness. The case is substantially the same.

Mr. Barnes—We do not think so.

Mr. White—That it was before him, while he was pass-

ing judgment then as a judge. I call him now as an ex-

pert in navigation, required to be expert, T think, as I

understand it from his official position. He cannot get

the position, as 1 understand it, without he is an expert.

It is a mere matter of good taste whether I shall call him

or some one else. The suggestion made by your Honor

goes to an entirely difl'erent })roposition, and one upon

which it is not left for me to rule iH)on the (juestion of the

good taste in this matter. There is one ruling which I

can make in this Court for myself. Upon the question of
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tlie right to call expert Avitnesses, however, I desire to be

heard, and I can produce to your Honor a long line of au-

thorities. I have some seven or eight of them noted here

that are referred to in the worlc called Rodgers on Expert

Testimony, page 299, in which it is held, and I have

found no decision to the contrary: "The opinion of per-

sons engaged in the navigation of vessels are received on

(juestions pertaining to nautical science. Such opinions

have been received on the question of the possibility of

avoiding a collision by the use of ])roper care on the part

of one of the vessels, and as to the ])r()per management of

a ship, and Avhether on the evidence he was of the opinion

that the collision could have been avoided by proper care

on the part of defendant's servants, and whether a vessel

on entering a harbor was skillfully handled." I cite:

Rodgers on Expert Testimony, 299;

Solz vs. Morris, 17 N. Y. Sup. Ct. 202;

Western Ins. Co. vs. Tobin, 32 Ohio St. 77;

Ginteman vs. Liverpool, etc., S. S. Co., 83 N. Y.

3o8;

Hill vs. Stui-geon, 28 Mo. 328;

Union Ins. Co. vs. Smith, 124 U. S. 405;

Fenwick vs. Bell, 1 C. & K. 312;

Ward vs. Salisbury, 12 111. 369.

Mr. Barnes—I wish to correct an impression that grows

out of the counsel's infirmity rather than from anything T

said. I did not assail either his good taste or his bad

taste. I think it i)ro])er to observe I made no pei'sonal

comment at all on the counsel calling the Captain as a

witness. The point I make is this, that it is precisely as
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tlioiigli a case were pending in the Circuit Court, a portion

of" wliicli had been tried before your Honor, aiu] your

Honor had come to a conchision, and you .sliouki be called

as an expert witness in the Circuit Court to testify to what

your conclusions were on a case tried in this Court. Now
this gentleman is not here in tlie capacity of an expert

witness at all. He says he proposes to pro2)Ound a hypo-

thetical question to him. What is the object of that ? It

is to call some man disinterested, unprejudiced without

conclusion already arrived at in his mind, to state to him

a condition of facts involved in the case in hand, for the

purpose of obtaining his opinion upon a given point which

may aid the Court in coming to a conclusion. Now, I

submit it is not fair. It is not rio-ht that a oentleman in

the position of the C^itain, wlio has already sat as a

Judge appointed to decide a proposition under the law,

and who has already decided it, should be called as an

expert witness to state the conclusions at which he arrived

in a given case for the purpose of aiding this Court in

coming to a judgment. Tliat is not the object and func-

tion of what I understand to be an expert .witness, and he

ought not to be called. I am not talking about the ques-

tion of taste. He ought not to be permitted to be exam-

ined as a witness in respect to a matter concerning which

he has already acted as a Judge. That is the proposition.

Mr. White—Your Honor may not quite understand the

situation. Captains Talbot and Hinman did not sit as

judges in this matter, so far as concerns the conduct of

the " Oceanic." They expressly disclaim having any

jurisdiction whatever over the '* Oceanic " or her master

or her pilot. They were investigating the question
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to determine whether or not C^aptaiii Wallace of the

" Chester " and tlie management of tlie "Chester" was

negligent, and wfiat they learned regarding the

"Oceanic" was necessarily learned hy them in the ex-

imiination in the taking of the testimony, hut it was not

a matter on which they were acting judicially, because, as

I say, they disclaimed having any juiisdiction over the

"Oceanic" or her master or her pilot, and did not in fact

have any jurisdiction over them; so that Captain Talbot

has not acted as a Judge passing u[)on the conduct of the

"Oceanic." Now, this case in the 124th U. S., the case of

the Union Insurance Company vs. Smith, found at page

405, is as follows; I read from the syllabus :
" Expert testi-

jnony as to whether, under the circumstances, it was the exer-

cise of good seamanship and prudence to attempt to have the

vessel towed to C^leveland was competent." The Court

says but little on that point, and I will read it. It is found

on page 42^^, "It is also objected that the testimony given

by the five witnesses above mentioned was not the proper

subject of expert testimony; tiiat under the policy in this

case the proper inquiry was not as to the prudence of the

captain in passing Port Huron, ; and that if the vessel

was, as a matter of tact, unseaworthy, either because of her

rottenness or her unnavigability, or the broken and leaky

condition of her stern, and if the loss was occasioned by

unseaworthiness, the defendant was not liable. But we

think that the testimony referred to was competent, in view

of the questions the jury were to consider, as properly laid

before them by the Court in its charge, to be considered

hereafter." I will see if I can find the exact question

tliat was asked these witnesses. Q. The plaintiff himself.
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as a witness, was asked whether, on the facts of the case,

detailed to him in tlie qnesiion, it was the exercise of good

seamanship and })iiidence when tlie vessel I'eaclied Poi't

Huron to continue right (jn, to hring her to her home port

of Clevehmd. He answered that he wouhl consider it

good seamanshi}). The calling or profession of navigating

ships is one that is peculiar. The knowledge of how to

navigate ships and what ought to be done is not one that

is known to men in every day life. It is not one that the

Court wouUl take notice of or the jury take notice of in their

own knowledge. It is a high calling, requiring as long a

time to serve in order to master all the different intricacies

of it as the profession of medicine or law, and much longer

than that of the ministry. It is something that a farmer or

merchantor a piiysician, or other person in the ordinary avo-

cations of life on shore might know little or nothing about.

Without being egotistical at all, I say that I know some-

thing about the ordinary forms of procedure in the Courts

of the State of California, and legal decisions, and I have

picked up a good deal of outside information that is useful

to me, but the way I have stumbled along through this

trial, after aftempting to post myself in order to be pre-

pared for it, shows that a j^erson on shore who has never

had opportunities to obtain information of nautical mat-

ters, necessarily can be much assisted in having the opin-

ions of experts, and I take it, it would be very much the

same with a Judge on the Bench as it would l)e with the

average attorney, except that the Judges are men of selec-

tion from the body of the Bar. If your Honor is of the

opinion that you are fully advised in regard to the rules

and laws of navigation, so that witnesses would not give
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Yon MiiY information except that which would be a repe-

tition of what 3'our Honor already possesses, there is no

necessity on our part to call expert witnesses.

The Court—The Court will not make a ruling on that

hypothesis. The Court may not know the rules or the

laws goYcrning uaYigation, but before a case is decided the

Court must try to know. Before this case would be de-

cided, it wonld be incumbent on the Court to be thor-

oughly informed as far as possible of the rules and regula-

tions gOYerning navigation as they are in the law and pro-

vided by tlie regulations.

Mr. White—I do not ask the witness to post your

Honor Jis to the rules of navigation, but to give his opin-

ion on certain conditions of fact whether those rules apply.

The Court—You apparently avoid the difficulty that

was mentioned by tiie Suj^reme Court in the case of the

" Charles Morgan," with which you are doubtless familiar.

In that case the offer was to introduce the opinion of the

Board of Inspectors who had investigated the col-

lision. You avoid that by now proposing to submit

him to a hypothetical question, but still behind

it all rests the objection that the Supreme Court

made to the testimony in that case. In that case

the finding of the Board of Local Inspectors was projierly

excluded, says the Supreme Court. "The proceeding in

wliich the finding was made was instituted under Rev.

Stat., Sec. 4450, for an investigation of the facts connected

with the collision so far as they had a bearing on the con-

duct of the licensed officers on board the boats, and at

most it only showed the opinion of the board upon the

subject from the evidence adduced before them." That
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would be substantially the result that we would arrive at

in this case. You may say you avoid that by presenting

a hypothetical question, and at most all you will get from

this officer is an opinion. That is what was objected to in

that case. The Supreme Cburt says: ^' It was offered, to

use the lan2;uao;e of counsel, as tendino- to affect the evi-

dence offered by the libellauts to show that the (btton

Valley was in her ])roper position in the river, and had

pro])er watches and lights set at the time of the collision.

Clearly it was not admissible for any such pur])ose." I am

aware there is a line dividing expert testimony from the

testimony of an officer of the character that this witness

appears to be, and you are endeavoring to avoid that com-

plication. I'su[)pose you are familiar with the case of the

"Morgan"?

Mr. White—No sir; but that ])roposition is jierfectly

plain to me as your Honor reads it from tlje o])inion.

The Court—As suggested by General Barnes, it would

not be })roi)er to the Circuit Court to call upon the Judge

of this Court, or for this Court to call upon Judge Koss.

In the same way you might call Judge Koss^ who has in-

vestigated collision cases and is familiar with the law, or

should be, and ask him to come into this Court and give

his testimony as tb what in his judgment was the law

which would govern a case of that kind. That would be

taking away from this Court a responsibility which it must

accept and must discharge. This Court must determine,

whether rightfully or wrongfully in the judgment of the

Court, the law that governs such matters, and the regula-

tions, and it will be improper for this Ci:)urt to have Judge

Ross, if in town, placed upon the stand. Suppose, after
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you get through, General Barnes i^liould call Judge Ross

and recite to liiin the evidence up to this moment, and ask

him if on tliat state of facts any one of these persons were

at fault. While you might not he able to state distinctly

the rule that would exclude him, it would appear to every

lawyer that that was wrong. These inspectors have a duty

to pei'form under the law, under which they have just as

much obligation as this Court in discharging its duty.

The I^^upreme Court has excluded the opinion of these of-

ficers. Is not that what you are trvino- to do now, to ^et

the opinion of this officer?

Mr. White—Not necessarily. I say that my view of

this testimony is that it is substantially the same as was

produced before these Inspectors, but General Barnes may

take an entirely different view of that, and your Honor

may take an entirely different view of that. Without

going into the question or looking at all into the question

of what was produced tlieie, your Honor may take a cer-

tain view of this testimony that is not in harmony at all

with the view they took of it. It is open to General

Barnes to cross-examine my witness, and to put such

hypothetical que.-^tions based on what he contends are the

facts proven at this trial as he sees fit to. I expre-ssly dis-

claim having any right to pick up the copy of their

decision and introduce it in evidence. I know I have no

such i-ight as that. If I offered such a thing, and your

Honor was willing to admit it in evidence, and the other

side objectetl, I would promptly withdraw^ it, because I

know that that would be error in the case, but it seems to

me this case is more like it would be if Judge Boss was

callen before your Honor to testify in regard to some
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foreign law with which he was faiuihar, to prove the ex-

istence of that foreign law, and what it was, by calling a

witness that had knowledge of that law. These Inspectors

tried no case against the "Oceanic;" they tried no case

against Cai)tain Metcalfe or Pilot Meyer, aiul did not have

jurisdictioji of them. All that they obtained relative to

them was obtained by them incidentally in trying the

"Chester" and Captain Wallace, and wliih; it may not

be good taste, did the fact that they investigated that ques-

tion disqualify this expert from being a witness? If it

did, I know of no rule under the statute, nor in any de-

cision, because my contention is that the decision your

Honor has read has no application whatever. They did

not call the witness. I know of no statute or decision

which disqualifies an expert because he has obtained some

knowledge of the facts, from testifying. It is within the

province of the other side so to frame their questions or to

obtain a direction from your Honor that this witness in

testifying shall leave out altogether all testimony all con-

sideration of what he heard in the examination of witnesses

before him in regard to this matter, and leave out of con-

sideration altogether the judgment that he then exercised.

The question is, Has this witness discpialilied himself by

reason of his official position? I contend he has not, and

there is no rule of law, either statutory or by decision of

the Court, that disqualifies him, because he has already

made some examination of these facts, perliaj)s made an ex

parte examination of them, so that (piestions put to liim

based on the real facts in this case as they have developed

at this trial, may produce an entirely different answer

from him than would accord at all with the judgment he
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expressed in passing on tlie question whether the "Ches-

ter" and Captain Wallace were guilty of negligence. I

expressly disclaim liaving any intention of introducing di-

rectly or indirectly the judgment that Captain Talbot, in

connection with his brother inspector, rendered upon the

trial of the hearing of Captain Wallace.

Mr. Barnes—I do not desire to take up any more time

in discussing this question than is essential, but it seems to

me that the counsel has not met the question

at all. Here is a public officer, who under a sec-

tion of the Revised Statutes of the United States,

which I call your Honor's attention to, is made a

Judge. He acts. On such lights as he has, he makes

a report. I do not desire to accuse the couusel of mis-

representing intentionally what these gentlemen did in

that report, but he has made a mistake. They did make

a finding, both as respect the " Oceanic," both as respect

the pilot and master of the " Oceanic." M^hat that was,

either as respects them, or the ship or Captain Wallace, it

is not material now to iuquire. He disclaims any inten-

tion, but whether he does or not, they belong to the class

of intentions that are not entitled to very much respect.

He calls this gentleman, an expert witness, to get from

him an opinion wliich he presumably has not changed in

a case which he has already tried. In other words, he says

he knows that the Supreme Court of the United States has

decided that the former report and conclusion and evidence

taken by them is totally inadmissible, and for the very

best of reasons. He, in effect—of course, I concede his

perfect innocence ; I concede he is as pure as snow in his

purposes, but he will accomplish his hellish purpose all the
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same if lie is permitted, instead of offering this document

signed by Captain Talbot and Hinman, to j)ut those judges

on the stand to ask them their conclusion and to advise

this Court as an expert witness. That such a thing as that

is possible, in view of the law and the common sense of the

thing if there were no law about it, must strike every

reasonably intelligent j^erson with a sense of its utter and*

complete unfitness in a tribunal such as this.

Mr. White—This is an important question, and I desire

to present such lights as I can to your Honor, especially

in view of the intimation your Honor has given me.

The Court—I think, Mr. White, there are one or two

other decisions that I have not got liere, one of the case of

the "Utah." I think it would Ije a saving of time by

your withdrawing this witness and putting some other wit-

ness on the stand until I have had an opportunity of con-

sulting one or two of the authorities. I think the question

has been really determined by one of the courts.

Clitus Barbour. Called for the plaintiffs. Sworn.

Mr. White—You are an attorney at law in tlie city'''

A. Yes, sir.

Q, You were on board the "City of Chester" at the

time of her collision with the ''Oceanic" some five years

ago?

A. Yes, sir.

Q. Go on and state everything that came to your sight

and hearing on that occasion.

A. As near as I remember, it was about 10 o'clock in

the morning. I was about midships, I believe is the nauti-

cal phrase. I think I had a newspaper, either that or I
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had been speaking- to a couple of old tourists, who asked

me some questions about points of interest on the bay,

when 1 heard a furious racket on the boat, whistling

Q. Which side of the steamer were you on ?

A. I was on the left side, to the larboard side I sup-

pose you would call it. I looked up and I saw apparently

across the way, or across the bows, of the steamer I was

on, the " Chester," a large steamship ])robably a couple of

hun(h"ed yards away. The next I knew, we crushed into

it. There was a dull tliud, a bump, reminding me some-

what of the bumps that tlie ferry boats have when they

strike the j)iei's. The next thing I noticed was a lot of

people swarming over into the big steamer, the "Oceanic,"

from our steamer, and I think they were the crew. I went

forward then to where they were, and I saw a big gash cut

into the " Chester," some 8 or 10 feet, I should think, and

the people were going over the bow.

Q. The bow of the " Oceanic ?
"

A. Yes, sir. The " Chester " was sinking slowly all

the time. When it got down to about, I should think,

10 feet, it was up to the top of the " Oceanic "—the "Oce-

anic " was anyway some 3 or 4 feet higher. When it got

sunk down about 10 feet I concluded it was no use trying

to go over there. I started back. I was going to get my
life preserver. I noticed one in the room I had. I heard

someone on the bridge above sing out, " put down the

boats." J thought it was a very pious idea. In fact, I

think the idea ought to be given at first to put everything

down that is afloat. I could not find a life preserver, so

I went and lielped to get the boat down, which we did,

and I got into it finally and was taken upon the " Oce-
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anic." I weiit oft" afterwards by the Custom House boat,

and by that means got to land again.

Q. Take these two models and describe the ]wsition of

the. two ships when they struck together ?

A. They were not crossways exactly. The big ship

was coming down in this way. Supposing this is the

channel out here. Our boat was in about that position, I

think ; not a quarter angle exactly but nearly. It ap-

peared to me as if our boat was trying to run round the

end of them and missed it and struck.

Q. At what rate of speed did the other steamer appear

to be coming tow^ards you
;

A. Under a very slow headway, as near as I can re-

member. I was lookino- closelv at it, too; I did not think

of any collision.

Q. You say you saw them about 200 yards apart ?

A. I should think they were about that.

Q. What was the weather, so far as the fog or other-

wise ?

A. When we started off from the city here it was what

you call a cloudy morning. On the bay there was some

sort of a fog—a sort of a rising, falling fog.

Q. A drifting fog ?

A. Yes, sir ; it was not so bad but what I could see

easily the shore.

Q. What shore ?

A. I was upon the San Francisco side. I did not

notice the other. I saw the shore. I was pointing out

to this old couple, I remember, the seawall, Black Pomt,

the Presidio and some other things of that sort that they

were inquiring about, which I could see at that time of
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the morning. Wliatever fog there was, was out beyond.

Q. About where did this collision occur ?

A. I could not tell you exactly. All I know is, we

must have drifted somewhat down, because at the time I

got into the little boat, we were neai'ly opposite the Presi-

dio. I think, though, it was nearly off Fort Point where

the collision occurred. We must liave drifted some dis-

tance down, because our little boat from when we put it

down was withiji 50 yards of the " Oceanic," and it

drifted away so that we had to paddle before we got our

oars up and got started probably a couple of hundred

yards. We drifted down that distance in our little boat.

Q. You say tliat you pointed out to tliisold couple the

Presidio ?

A. Yes, sir.

Q. How far off from the Presidio were you ?

A. I think about half a mile. Your eye is deceived

sometimes by looking over a level space, especially any-

thing that is very high.

Q. Was that the last point that you pointed out to

them, or do you remember?

A. I think it was.

Q. How well were you able to see that south shore?

A. Well enough to see the buildings, to see the wharf

they have there; well enough to remark to some people as

I got into the boat that I thought if I was a young man I

would have been able to swim it withou"^ any trouble.

Q. As 1 understand, you did not look towards the

north shore at all ?

A. Not until I got on board the " Oceanic;" yes, I

saw it too, afterwards. When the " Chester" went down
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we were upon the opposite side from where most of the

people had got down. We were at the left-hand

side, the inside. There was only one other boat on

the side I was, and not many peoj^le. None were lost on

that side. When the " Chester " went down it left very-

little ripple of uny kind, and we could look right across

over a clear surface. My own notion was—it is somewhat

confused in my mind, but it appeared to me further to the

Saucelito shore tlian it was to this shore.

Q. It appeared to be further to the Saucelito shore ?

A. Yes, sir.

Q. That was the time that the "Chester" went out of

sight, and you looked from the boat that you were in that

had been on the left-hand side, across over where the

''Chester" had been ?

A. Yes, sir; there was nothing there at all except these

boats.

The Court—You were on the San Francisco side of the

wreck ?

A. Yes, sir.

Q. How far from the "Chester"?

A. We were right there where it went doAvn; I su])pose

two or three rods away. I know I sprang off, and I had

to swim may be a rod in my clothes to get to my boat It

raised up and pitched headforemost without any suck, or

wdiatever they call it; any swell that was made. Immedi-

ately the surffice was covered with a lot of furniture and

stuff of that kind. There was an explosion just as we went

off the " Chester" on board the " Chester," produced prob-

ably by the compi-essed heated air and the water around

it. It was said that it had blown open the staterooms and
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caused this furniture to be on tlie surface. We were there

some time in the little boat. before we started to row to the

"Oceanic," and I was looking and the rest of us were

looking to see if we could help any one or be of any ser-

vice. VV^e were fifty yards or more away from where

these people were. They had gone oft' on the other side.

Mr. AVhite—Q. Did you notice at all what was done

on the "Oceanic " ?

A. No, sir, I could not. I })aid very little attention

to what was going on.

Mr. Barnes—No (|uestions.

Mrs. Sarah Nye, Called for the [)laintifts. Sworn.

Mr, White—Q. Where do you live ?

A. Sacramento.

Q. You are a sister of the plaintiff' here, Mrs. Eliza-

beth Smith ?

A. Yes, sir.

Q. Were you with her and her family on August 22nd,

1888, when the collision occurred between the "Chester"

and the " Oceanic " ?

A. Yes, sir.

Q. Were you on the " City of Chester " ?

A. Yes, sir.

Q- Go on and state, Mrs. Nye, all the facts about the

collision.

A. We were all on the steamer and were looking at

the San Francisco side and the scenery, it was so nice and

clear. We were on to[), looking around, and my brother-

in-law says, " There is a steamer coming." My sister and

I looked to see it. We could see it quite a distance off'.
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We heard it whistle. Before we saw it we lieard tlie

whistle. That is what attraeted our attention. We
watehed the steamer until it came in sight, until it came

close, very close, to us. I asked my brother-in-law

—

Mr, Barnes—Q. Never mind what you said to your

brother-in-law. Leave that out, please,

Mr. White—Q. Do not tell about the talk. Just tell

what you saw^ and what liappened,

A, The steamer came very close and my sister says

—

Mr, Barnes—Never mind Avhat your sister said.

The Court—Q. State wliat you did without repeating

conversations.

A. I stood there at the lail, with my hand on the rail-

ing, looking at the steamer until it came very close, close

enough that it did not seem to me like more than a half-block

distance. I step])ed back and it collided. I could see

that they were going to come together and Istep[)ed back,

because I was very close to where it was going to collide.

I stej>ped l)ack a distance of about foiir or five steps when

it struck. As soon as it struck I ran back and climbed

over. I think I was one of the first one off after it collided.

The Court—On to the '^ Oceanic "?

A. I caught the rail of the other steamer on the broken

rail of the "Chestei'." [ pulled myself up, Avith a little

assistance Irom above, on the "Oceanic." They helped me

up. Then I was pushed back so that I fell down in a hole

there among a lot of freight. When I picked myself up

and got out of there I just could see the last of the steamer

going down. It looked to me like an explosion. The

water flew up. That was the last I saw of it until I saw

my little nephew in the water, and I told my sister there



:24() Henry F. Smith et al vs.

Avas the little boy. We could not see Miy brother-in-law

or the little girl. He had a red coat on, and that was the

way I could tell him.

Mr. Barnes—Q. Who picked the little boy up ?

A. A Chinaman had the little boy.

Q. A Chinaman jumped overboard from tlie "Oceanic"?

A. Yes, sir ; and held him by the foot when I saw

him. He looked to me as if he had him by the foot.

Mr. White—Q. Did you see Mr. Smith after you got

on board the " Oceanic " ?

A. Yes, sir; I was with him to the very moment of

the collision.

Q. After you got on board the "Oceanic," did you see

him ?

A. No, sir; I never saw him tifter I left the "City of

Chester."

Q. How was the weather that morning, foggy or other-

wise?

A. It was just as clear as it is to-day ; a beautiful

morning, except that there was a very thick fog at times

;

a little sheet of fog, then cleared off' and was bright, and

tlien a little fog again, but very little.

Q. Where were you on the vessel, which side of it, as

you were going out, before the collision occurred ?

A. I was on the left hand side as we were going out.

Q. Could you see the land on that side ?

A. Yes, sir ; I could see all the small boats along the

edge of the water.

Q. How far were you from the land, or could you tell?

A. I could not tell, but I was not very far, because I

could see all the small boats and see the people in them.
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It could not have been more than, I tliiiik, linlt'n mile. It

could not have been that distMuce, I thiuk.

Q. Atthe time when you first saw the bii;- stcamshi]),

which was nearer to you, the hind oi' the steamer?

A. The land.

Q. The land was nearer ?

A. Yes, sir ; much nearer. It seemed to l)e nnich

nearer. It did not seem to me like moi'e timn two-thirds

of the distrince.

Q. Which 1:1 nd do you mean ?

A. The Innd on the left hand side.

Q. Did you see the land on the other side?

A. I had seen it just before, but not at the time of the

collision.

Q. At the time that you saw the land on the other

side, which land appeared to be near(>st to your ship?

A. The land on the left hand side.

Q. Was nearest to you?

A. Yes, sir.

Mr. Barnes—No questions.

The Court—Mr. White, what do you propose to prove

by Captain Talbot?

Mr. White—To put a hypothetical question to him

based upon the testimony introduced, and to ask him this

question, based on the hypothetical question whether or

not the management of the "Oceanic" was proper and

whether or not there was, in his opinion, any violation of

any of the rules of navigation, and whether oi' not, under

those circumstances, any other thing couhl have and ought

to have been done on the partof the "Oceanic"' that would

have prevented or tended to prevent the disaster.
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The Coiirl—Til tlie case of tlie "Gratitude" ?'.s'. the

"Utah/' in tlie 14th Federal Reporter, page 470, which

was a case of collision, tlie Court considered this (inestion

of the testimony of inspectors, and in that case, as in tlie

case in the Supreme Court, it rejected the report of the in-

spectors. At the same time, the Court made this observa-

tion : "It is proper to say that no weight whatever has

been attached to the action of the inspectors, whose report

was put in evidence and referred toon the argument. The

rights of parties injured by collision cannot be afTected by

anything these gentleman may do in the discharge of tiieir

official duties. They may be called as experts to solve

nautical problems, if competent for this service ; in no

other way can the Couit listen to wdiat they may do or say

respecting cases of collision." As I desire to avoid any

question of error in this matter, I think I would be justi-

fied in following that rule and admit this testimony, so far

as it may I'clate to a nautical question. With that limita-

tion, you may call Captain Talbot.

Mr. Barnes—I made tlu^ additional point, which was

])erha])s not worthy of respect, that, so far as the naviga-

tion and handling of a steamship under the circumstances

of this one, it is all ])r()vided by law. The regulations to

take the place of tiie opinion of anyone on this subject,

and the question is, whether tliese vessels did obey the

law, whatever it was.

The Coui't—The Court will disregard this testimony if

it inti-enches in the least on the duty the Court has to j)er-

forni. In regard to that your objection is sustained, but

it is (jualified as the Court in the case I have cited quali-

fies it. The Court will not ])erniit the Avitness to testify
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as to any })roposition concerning laws and regulations con-

cerning which the Court nuist decide.

Mr. White—I am willing to call no experts on either

side, and stand by the rules, whatever they are.

Ml'. Barnes—I am satisfied with that. I have no doubt

that I could call a whole naval batallion to sustain Captain

Metcalfe and the officers of the "Oceanic," but I do not

think it has any part in this case.

Mr. White—We will agree that no experts shall be

called, and your Honor will have to struggle along with-

out that assistance.

The Court—That is one of the difficulties pertaining to

my position.

S. M. Marks. Called for plaintiffs. Sworn.

Mr. White—Q What is your business?

A. 1 am an insurance secretary.

Q. What company.

A. The Pacific Mutual Life Insurance Company.

Q. How long have you been in the life insurance busi-

ness ?

A. 20 years.

Q. Are you familiar with the tables showing the ex-

pectancy of life ?

A. Yes, sir.

Q. What according to the American Mortality Table

would be the expectancy of life of a man in good health

and 32 years of age? ^ou may make use of your books

and tables to help give that information ?

A. Age 32. 33 years and 9-10 of a year, according

to the American Table of Mortality.
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Q. Can you tell wlr.it amount of money iu spot cash

would be requii-ed to purcliase an annuity ou sueli a life

of 1 1,000.

A. An annuity of |1,50() payable ainuially during

the life of a ])arty aged 32, would cost in cash $21,882.

Q. Perhaps it would be of more assistance to the Judge

if you could tell how much money in cash is required to

purchase each dollar of the aniniity ?

Mr. Barnes—That is simply a (piestion multiplication
;

J am satisfied with his statement.

Mr. White—Then strikeout that question. The Judge

can find that out by dividing |24,882 by 11,500.

Tiiat is our case.

Geohge Taylor Tjllston. Called for the defendant.

Sworn.

Mr. Barnes—Q. You are a mai'inei' by profession ?

A. Yes, sir.

Q. You were the first officer of the Occidental and

Oriental Company's steamshi[) " Oceanic " on the 22nd of

August, 1888?

A. Yes, sir,

Q. At that time how long had you been going to sea?

A. Twenty years.

(^. Do you hold, a certificate ?

A. I hold an English master's certificate.

Q. At the time of the collision belween the " Oceanic
"

and the "City of Chester?" how long had y^ n been fiist

officer of the "Oceanic" ?

A. About two years.

Q. Had you l)een occupied while in her iu making a
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voyage from San Francisco to Japan, Cliina and return ?

A. Yes, sir.

Q. How long does one of those voyages take out from

the port of San Francisco to get back here ?

A. Usually about two months.

Q. On the morning of the 2'2nd of August we under-

stand that the steamshij) "Oceanic" was coming into this

port from sea ?

Q. I call your attention to the bromide print of the

" Oceanic " on exhibition here, and ask you what time you

went on duty that morning, and to show the Court with

the pointer where your duty called you and where you

were.

A. I went on duty on the bridge at 4 o'<3lock.

Mr. White— As to the position these officers had on

that ship I make no contention. The first, second and

third were in the positions as mentioned by General

Barnes in his opening statement. Captain, pilot, first,

second and third officers, and fourth, if there was any, were

in their positions.

Mr. Barnes—Q. Just state where you were.

A. I took charge of the bridge at 4 in the morning.

We proceeded under easy steam tow^ards the pilot ground.

After receiving the pilot I went on my usual station com-

ing in or going out of [)ort, and stood forward, right here

(pointing).

Q. On the whaleback ?

A On the whaleback.

Q. How many men did you have with you there ?

A. I had about ten sailors and the carpenter. My
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(lutv kept me tliere t'roni the time tlie pilot lias to come on

boartl until the ship safely ari-ived in port.

Q. Where did you pick up the pilot?

A. Close to the whistling buoy. I lieard it but did

not see it.

Q. Louis j\Ieyer was the i^ilot that came aboard ?

A. Yes, sir.

Q. And he went on the bridge ?

A. He went on the l)ridge.

Q. And took comuiand ot the shi[) as pilots do coming

into port ?

A. Yes, sir, along with the Captain.

Q. Frotn the time that the pilot came on board, in the

neighborhood of the whistling buoy, what was tlie speed

of the "Oceanic"?

A. I should imagine from where I stood that some

time she was going very slow; at other times half-speed,

just as the fog lifted or shut down thick.

Mr. White—I object to this as not being the best evi-

dence. I understand there is an engineer's log kept, or

ought to be kept. I understand from something that was

said by someone that there was a record kept in the en-

gineer's room of this vessel. T do not know whether it is

recjuired by law to be kept; I presume it is. Whether or

not, it does appear that there was such a log kept ; and

this log ought to be the best evidence to show the speed of

the ve.!^sel at different times.

The Court—Is there such a log ?

Mr. Barnes—Q. Did you keep any log of the speed of

the ship ?

A. I did not.
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Mr. Biirnes—I called this witness for what he saw, and

perhaps when I call the chief engineer of the " Oceanic"

he may be able to tell what he did. I am calling this

witness as any other witness would be called to testify to

what occurred.

The Court—Proceed.

Mr. Barnes—Q. What w^as the sj)eed of the "Oceanic"

after she took the pilot generally? How did she come in?

A. Certainly not at not more than -half speed, and sev-

eral times o'oino; slow and dead slow.

Q. Which side of the entrance to the harbor did you

come in, the north oi' the south side ?

A. The north side.

Q. What land, if any, did you see after you came to

the mouth of the harbor from your point of lookout on the

bow ?

A. I heard Point Bonita fog whistle, but did not see

the land, and I saw the loom of Point Diablo low down on

the water.

Q. Between Bonita Point and Point Diablo, what was

the speed of the ship with reference to going at full speed,

or half speed, or slow, or dead slow. ?

A. Dead slow.

Q. What was the state of the weather ?

A. The fog had been pretty thick outside, but as we

approached the entrance to the hai'bor it was clearing

away.

Q. How far could you see in the fog ? State the limit

of distance, and the shortest distance as well—that is, if

you could see two miles at any time, and if it was between
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tli;it and down to lialf a mile? State it how it wa.s.

A. At what pai-ti'Milar time?

Q. As you came in from Point Bonita ])ast Point Di-

ablo.

A. Before we got to Point Bonita, I should say we

could see fully quarter of a mile, as we passed a big sail-

ing ship lyiug at anchor. As we got inside from Point

Bonita it cleared away, and I imagine \ could see half a

mile; and so it continued u[) to the time of the collision.

Q. Will you go on and state to the Coui't all you know

of the doings of the "Oceanic" and the "Chester" from the

time of passing Point I)ial)lo, when your ship was going

dead slow ?

A. Shortly after passing Point Diablo I distinctly

heard a steamer's signal fog whistle two or three times.

That particularly drew my attention in that direction.

Q. What dii'ection did that seem to come from ?

A. About two points on the starboard bow.

Q. Two points on youi- starboard bow?

A. Yes, sir.

Q. You heard the fog whistle of a ship ?

A. Yes, sir.

Q. Could you then see it ?

A. No, sir.

Q. What signal, if any, was being given from the

"Oceanic?"

A. The usual one-blast fog whistle.

Q. What then occurred ?

A. I repoi'ted the signal whistle by bell to the bi-idge,

which was answered. I then kept my eyes in the direc-

tion oF tlic sinnid, and shortly after I saw a black object
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issuing through thi' tog nhont two and ;i half to three

points on the starboai'd how.

Q. How far away ?

A, From ()0() to cOO yards. Direetly I saw the ship

coming through the fog I reported it to the bridge and got

the answei- all i-ight. At the same instant two blasts were

blown on the '' Oeeanie," and I lieard the order given to

put the helm to starboard; at the same time this olhei-

steamer answeied with two l)lasts. I then turned my face

away, thinking no moi-e about it, l)eeause I felt eontident

everything would be all I'ight, as I had some men woi'k-

ing tlieie.

Q. From the position in whicli these ships were at the

time when the two blasts wei'c first given by the " Oce-

anic;" and answered l)y the " Chestei'," the "Oceanic;"

starboarding her helm and sending the ship to the left, if

tlie "Chester" had then starl)()arded Iwr helm and gone

to the left, was there any danger whatever of collision

between those vessels ?

A. None wliatever.

il- What w^as the next thing that occurred ?

A. She still seemed to approach in the same di-

rection, when I again heard the wliistle of the

"Oceanic" blow two blasts, which was answT^red by the

" Chestei-."

Q. Now then, if at that time, when the " Chester
"

answered the two bhists of the " Oceanic," she had minded

her helm and gone to starboard, was there then any dan-

ger of collision between the two ?

A. No, sir ; I think she would have cleared.

Q. What happened?
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A. She eame in the .same direetion. It seenie to me

{18 if the lielm liad been put to port.

Q. Why did it seem to you tliat tlie helm was to pori?

A. Because he had given two bkists of the whistle, and

starboarding his helm meant for him to go to the left.

Q. Which way was he going, to tlie left or to tlie right ?

A. He was evidently steering to the right, keeping on

that way. He kept approaching in that direction, and

tiie ships were getting pretty near and I saw that a colli-

sion was inevitable. I told my men to stand back.

Q. Wait a moment. After the second two blasts were

given, was any change made in the motive power of the

"Oceanic?"

A. No, sir ; not up to that time.

Q. When was any change made in her movement with

reference to going astern. That is what I want to get at.

A. After the second two blasts were given and did

not appear to be responded to by the approaching steamer.

Q. The blasts were responded to. were they not.

A. But the course of the ship did not correspond with

the signal given.

(2- Then what did they do on the "Oceanic"?

A. I then felt excessive vibration, which I concluded

at once was the cause of the engines being put full speed

astern. Directly after that the ship collided, the bow of

the "Chester" coming across the "Oceanic's" stem in that

direction (illustrating). Immediately afterwards there

was a great rush over the bow, and the first people, I

should judge, was the crew of the " City of Chester."

There was the usual panic, men and woinen scrambling

and shouting. By this time a great number of people had



Occidental & Oriental Steamship Company. 257

,<!jot Oil the " Oceanic." The .ship then commenced to settle

down forwards. By that time sve had four boats down

alongside the " Chester," all around the ''Chester." She

then took one plunge and disappeared, and I still saw

there were a few passengers left on the deck. Our boats

were biisilv eno-ao-ed then in rescuino- the stru<;o;lino; ijeonle

in the water.

Q. What l)oats, if any, did the " Chester " have out ?

A. I saw one boat was floated just as the ship disap-

peared.

Q. How many boats did you say you had out there ?

A. We had four boats down before the ship sunk,

and one boat directly after she disappeared; five boats

in all.

Q. As you passed Point Diablo, can you give the

Court any idea of what the distance from the " Oceanic
"

to Point Diablo was?

A. I should imagine from the state of the foo- that it

would be a quarter of a mile.

'ft

CROSS-EXAMINATION.

Mr. White—Q. After the first signal was given by

the " Oceanic " and answered by the " Chester," you

turned away to some other duty, did you ?

A. I turned my face away fi'om the ship.

Q. What was it that you were doing ?

A. Just simply looking to see that the anchor was all

ready.

Q. Pre|)aring to cast the anchor when you got into

port ?

A. Yes, sir.
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Q. How long w<is it after tlmt before your attention

was again Crilled to tlie " Chester " ?

A. Probably not more than half a minnte.

Q. After tlie time that you first s;iw the 'Chester"

wliat a})peared to 1)3 her position towards the "Oceanie" ?

A. Slie was coming at an angle of about two and a

half to three jwints on the starboard bow.

Q. What direction was tlie '"Chester" t;iking, or could

you tell ?

A. She wms takino; the direction to come in two and a

half j)oints from ahead of the "Oceanic."

Q. Was she coming towards the " Oceanic" ?

A. She was standing over towards the "Oceanic,"

crossing ships.

Q. If it liad been night what lights could you have

Seen on the " Chester " ?

A. We probably would have seen all tliree lights.

Q. That is, a white light and both the red and green

lights?

A. Yes, sir.

Q. In other words, the '"Chester" was coming head on

towards the "Oceanic"?

Mr. Barnes—That does not follow.

A. No, sir; enil on means two ships meeting (Hrectly

oj)posite to each otlier. She was not doing that.

Mr. White—Q. You do not understand me. I do not

mean thiit the two ships were end on.

Mr. Barnes—Then do not say so.

A. End on, in the I'ule of the road, means two shijis

coming directly op[)Osite, so that each ship can see the

three lights of the other one.
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Mr. White—Q. Was the " Chester " coming so that

in tlie })osition she stood her masts and funnel were practi-

cally in line from where you were?

A. I should judge so.

Q. Then she was end on, or practically so, towards the

"Oceanic"?

A. I do not understand that term, " end on." "End

on," in nautical phrase, means two ships approaching so

they can see the mass of the lights in a line with each

other. That is the only term I understand by end on,

Q. I understand it the same way. How much may

one vessel vary from the one side to the other, how many

points, and the other vessel be enabled to see three of her

lights?

A. Slie has got to change her course very little before

she shuts in one light and opens the other whichever way

she opens the helm.

Q. How many points, do you know ?

A. Half a point at least.

Q. No more than ihat?

A. Not more.

Q. I win not pursue that any further. At the second

time tliat your attention was called to the "Chester," had

her position changed any, her direction from the

"Oceanic"?

A. Apparently not.

Q. Were the vessels any nearer together?

A. Considerably nearer.

Q. But her af)parent direction from the "Oceanic" was

substantially what it was at the first signal ?

A. I should imagine so.
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Q. Were lier innsts and (iiniu'] then in line, or pi'ucti-

cally so, towards the "Oceanic" ?

A. That I conld not be sure of.

Q. What J want to know is, was thereanyliiiiig in the

way in which the "Chester" approached that indicated

that slie was turning towards tlie "Oceanic" between the

first and the second signals ?

A. No, sir; I think she was coming in the same direc-

tion.

Q. Between the first and second signals did it appear

to you that the distance between the "Oceanic" and the

"Chester" had bi'oadened ?

A. Betwen the first and second signals ?

Q. Yes.

A. Had l)roadened?

Q. Yes.

A. No, sir.

il- If it had be(Mi night, could you have seen all three

lights of the "Chester" at the time of the second signal ?

A. I think I could

Q. That indicated then that she was still coming ap-

pai-ently directly towards the "Oceanic" at the time of the

second signal ?

A. Yes, sir.

Q. As the ships liaxl come nearer together, what h^(^

been done by the " Chester " between the first and the

second signals indicated that she had turned towards the

"Oceanic" during that time, did it not?

A. I should say not. It was so very short a time. I

never imagined there was going to be a collision. I turned

my face away, thinking everything was all right. It was
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such a short time when I turned round and saw she

apparently was coming in the same direction that I felt

any uneasiness about it.

Q. Were you busy during the first and second sig-

nals?

A. My business was to kee[) a strict lookout.

Q. The second signal was sounded without your re-

porting back from the bow of the " Oceanic" that the

" Chester " was coming on you ?

A. The second signal was blown, did you say?

Q. Yes.

A. I had reported the shi|) previously.

Q. You had reported it at the first signal ?

A. Yes, sir.

Q. Your attention was called away to some duty of

getting out the anchor, and as I understand you the second

signal came from you without your repoiting anything

concerning the course of the " Chester " ?

A. I heard the second signal. I had nothing

to do with that I simply re[)orted the ship and left

it to the master and pilot to do as their judgment told

them.

Q. You made no report from the bow, then, to the

bridge between the first and the second signals
;

A. No, sir.

Q. State again what occurred immediately after the

second signal.

A. Immediately alter the second signal, when the col-

lision was likely to take })lace, I felt by the vibration of the

"Oceanic" that her engines had been put full speed

astern.
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Q. AfU'i' tilt' si't'ond signal wa.s souiide'l, did yon make

aiiv report from tlie how of the bridge ?

A. No, sir.

Q. What was it that you say a,l)Out aiter the second

signal was sounded, and seeing that tlie " C'hester" did not

"•o to starboard that th(^ vessel went full speed astern

—

what do you say about that?

A. I say that a collision was likely to take place, and

in my opinion it was the only way to try and avoid it by

going full speed astern.

Q. Commence with your narrafive of this matter at

the time the second signal was sounded, and give it to us

up to the time of the collision.

A. After the second signal was sounded ?

Q. At the time of the second signal up to the collision.

A. The "City of Chester" apparently was coming

along in the same direction, not having answere 1 hei- star-

board helm, as she had signified. I then saw that unless

something took place thtit a collision would be likely to

happen. Just at that time the engines of the "Oceanic"

were put astern.

Q. Just at what time ?

A. A short time after the second blast was given; a

sufficient time to allow them to act upon that.

Q- How long a time was that?

A. I could not state the time, but sufficient for ships

to answer.

(2- Was there long enough ela[)si'd from the time of

the sounding of the second signal up to the time of the en-

gines going full sj)eed astern to notice whether or not the

"Chester" was obeying that second signal?
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A Tliei'e was ample time to notice wheilier she was

olx'yingit. I uiHletstood von asked me, was tlieic time

for me to see that slie had answered.

The Court—Q. Time for you to observe lliat she

did not obey her liehn ?

A. Yes, sir.

Mr. White —Q. 1 do not know as you uiidei'Stand the

question. I want to know wlietliei', Ijetween the time that

the second signal was sounded and answered and the

time that the " Oceanic's " engines went full sj)eed aslern,

was there time to see whether the "" Cliester " obeyed that

signal and went to starboard?

A. Yes, sir.

Q. Then, wdien it was seen that she did not obey the

sififual and i>(j to starboard, tlie ensrines of the " Oceanic"

went lull sj)eed astern ?

A. Yes, ,sir.

Q. At the time of the collision you were stationed ex-

actly on the bow of the " Oceanic," w^ere you ?

A. No, sir
;
just before the collision took ]>lace I

moved aft about this far ([)ointing).

Q. About to the foremast?

A. '^. es, sir.

Q. And on the starboard side?

A. Yes, sir ; directly the ships collided, I I'an back

from here (pointing).

Q. Why did you move back seventy-five or a hundred

feet from the l)0w of the "Oceanic " at that time ?

A. Because I saAV the "Chester" \vas evidently try-

ing to get across the bows, and ])robal)ly '.s'ouhl make a

miss of it, and it was a very risky position to be in.
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(^. TliMt is, it was risky to your safety or to anyone's

safety to be on tlie bow of tlie " Oceanic" ?

A. Yes, sir."

Q. You and the luen with you ran back to avoid tliat

danger ?

A. Yes, sir ; to al)ont liere (pointing).

Q. You remained about seveuty-five to a liundred feet

from the bow of the " Oceanic " until the collision actu-

ally occurred ?

A. Until the ships just met.

Q Then what did you do?

A. We went back and took the [leople in and threw

ropes over.

Q. You stood on the bow of the " Oceanic " and

helped the people up from the " Chester"?

A. Yes, sir.

Q. How long did you remain there?

A. I remained there for several minutes. The pilot

caine along at that instant to find out what was best to be

done. I remained there for several minutes and went to

see then that the boats were away.

Q. During tlie time you were thei'e, there was a strug-

gle going on among the pe(jple of the " Chestei " to see

who could get up ?

A. Very great.

Q. A panic among the j^eople of the " Chester" ?

A. Yes, sir.

Q, How far back fVom the bow of the " Chester " did

the " Oceanic " strike her ?

A. I should judge thirty feet.

Q. How fardid the stem of the "Oceanic" cut into hei- ?
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A. Not very far. The concussion was very sliglit in-

deed.

Q, Where are yon emnloyed now ?

A. I am employed on the Occidental & Oriental

steamship " Belgic."

(An adjoui'nment was here taken until 2 o'clock p. m.)

AFTEIiNOON SESSION.

T. P. H. Whitelaw. Called for the defendants.

Sworn.

Ml'. Barnes—Q. Captain Whitelaw, what is yourhusi-

ness ?

j\. My business is principally wrecking.

Q. How long have yon been engaged in the occupa-

tion ?

A. 2C) years.

Q. How long in this harbor and on this coast?

A. 2(3 years.

Q. Have you had any experience as a mariner ?

A. Yes, sir.

Q What has it been in a general way ?

A. I have been pretty nearly everything from captain

to cook.

Q. How long have yon been going to sea or acquainted

with maritime affairs ?

A. 34 years.

Q Do you remember Wednesday, the 22d of August,

1888 on wliich day a collision occurred in the bay be-

tweeen the Occidental and Oriental Steamship Comjiany's
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steamship "Oceanic" and tlie ^te:^nslli|) ' City of Clie-ter"?

A. I do.

Q. Did you, on that day, take any 8te])S to ascertain

the situation in which the " City of ("licstcr " was lyin<; jit

the l)ottom of tlie bay ?

A. I did.

Q. State the circuinstaiices under wliich you did tli.it

on the day of the disaster first.

A. On the day of the disa>ter I was working at Sontli

Vallejo with my wrecking steamer, and a teh'piione came

to me that tlie "Oceanic" and the '"City of Chester " liad

been in collision oil the heads. I immedintely telephoned

down to lind out if my steamer was I'eqnired. If so, I

would stop operations wdiere I was and proceed to the

scene of the disa;Sterat once. I got a message back stating

that they did not think I could do anything because the

"Chester" had gone out of sight. However, I stopped

operations, and came down that afternoon ajid located the

wreck bi'tween ') and (> o'clock the same day of the acci-

dent.

Q. How nnich water was she lying in ?

A. Her bow lay in 49 fathoms and her stern in ~)].

Q. Which way was slie headed?

A. Her head j)oints nearly towai'ds tlu' baia-acks on

Angel Island.

Q. You found her on that dav ?

A. Yes, sir.

Q. Wlien next did you go to her?

A. It was some two years afterwards.

Q. Who did you go with ?
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A. I took a little tugboat ealk'd the "Ida AV." and a

young man whom I saw in Court the other day.

Q. ^ta nd up, Mr. Bridgett.

A. He went with me.

Q. He is not very young.

.\. Pi'etty young. Younger then, however. I took

the hearings, as my memoiy serves me, from the date that

T had been down there locating her before. When I run

down on my bearings 1 struck the w^i'eck at the first sound-

ing.

Q. Look at the bearings, as marked on this chart of

tlie bay here show^n, and state whether those are the bear-

ings you took and where you found the shiji ?

A. This bearing I know is cori-eet; Point Diablo and

Point Bonita directlv in line. The outer edi>:e of the line

drawn from the outer eds-e of Point Diablo and tlie liohtO O

at Point Bonita.

Q. That is, that line [)rotracted strikes the rock ?

A. Yes, si 1".

Q. How about the other bearings ?

A. I could not tell exactly from this. Iliad a line from

a flagjiost that was on the fort on to a rock down on the

south shore.

Q. And the protraction of that line

—

A. Gave me the range of the rock crossing this line of

Point Diablo and Point Bonita.

Q. Well, will you indicate on the map where you

found that wieck to be under water the first time you went

there ?

A. According to this line this is absolutely correct.

On the map I cannot say exactly, because there is nothing
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to sliow this fore shore here. I am under the impression

that where these lines intersect is veiy neaily correct.

Q. The second time you went there witli Mr. Bi-idi^ett

iVui you take the same bearings ?

A. Yes, sir.

Q. Did you find the sliip ?

A. I struck her at the iirst sounding.

Q. Wliere was slie, in the same [)Ositiou she was wlien

you examined her two years before.

A. Yes, sir.

CROSS EXAMINATION.

Mr. Wliite— Q. Wliat deptli of water was she in ?

A. Her bow is in 45 fathoms; her stern in 51.

Mr. Barnes—Allow me to ask one more question.

Q. At that depth is it 2^ossible for divers to go down

and woi'k upon a wreck ?

A. No, sir; it is impossible for any diver to work more

than 26 fathoms.

Q. So that you found her by soundings ?

A. Yes, sir. The way I discovered her iirst was on

account of the oil coniino- to the surface of the water.o

Mr. White—Q. Are you familiar with this chart, the

Govei-nment chart of this harbor, of which this is an en-

laigement?

A. I think so ; I think I know something about the

chart.

(^ You understand that these large-size figures liere

indicate the luunber of fathoms, depth, at the different

points they are placed ?

A. I don't consider that -chart is correct at all, as fai'
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as soundings. I have found a difference in erossius; there

of 50 feet; a difference of 1*2 ftithonis.

The Court—Q. Between the depth and wliat is dis-

phiyed on the chart ?

A. Yes, sir. There are deep holes that seem to be

gouged out; that you go along and you strike a soundino;,

and the first thing you know you strike down from three to

five fathoms, just the same as going off a precipice.

Mr. White—Q. Then the fact that the nearest marks

of depth here to ihe point of collision, as marked by you,

indicates no greater depth than 45 fathoms, and the next

nearest only o8 and o\, is of no importance in your idea?

A. No, sir. Here is 5o right there, while only 27

here, and 15 here. Yon might sound ten times in

the width of this room and no two times you will get the

same depth.

Q. How far out from the shore was this rock which

you used as the back point ?

A. Not very far
;
pretty close in.

Q. You cannot tell whether this line as drawn, from

that rock and through Fort Point, goes up to the point as

marked on this chart ?

A. This does not show here the mark that I have refer-

ence to. When you are out on the position there on the

vessel, you can see whether you get the two ranges in pos-

ition. I generally locate the rock or locate an anchor.

I get two fixed objects and watch until I cross that line.

If I strike it once I can always strike it the second time.

There is nothing here to show any of the rocks along this

shore.

Mr. Barnes—Q. You are perfectly certain that the
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line starling at Point Bonita liglit, crossing Point Diablo,

protracted from there strikes the wreck ?

A. Yes, sir.

Q.
' No doubt al)Out that?

A. I am jtositive of tiiat line, because I i-an down after

it had been drawn two years. I edged over here until I

got that in line, and steamed down slowly until I opened

a raiiire here. The very moment I saw the bow of the

boat cross the range 1 ordered the tug to stop and the

moment she settled back, as it. was flood tide, I drop})e(l

the lead and hit the wreck at once.

Q. Mr. White—You said something ab(Hit Angel

Island ; where is that ?

A. Over here.

Q. What line did you make use of to Angel Island ?

A. I had no line between this and Angel Island. It

was just an open view.

Q. What use did you make of Angel Island in loca-

ting the wreck ?

A. I merely noted it. I did not use it as a location

foi' the vvi-eck.

Q. The " Chester " headed a little back towards Angel

Island?

A. Yes, sii'.

The Court—Altogetlur, he said ?

Mr. White— Altogether. What direction would (hat be,

giving the points of the compass foi- it—ihat is, about?

A. I think about east northeust. I should have to look

at the chart to be positive about that. It serves me in mv

mind it would.be about east northeast.

Q. So far as you know, the wreck may have been
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further in to tlie liail)()r or fnrtlicr out townrds the heads

than this point indicated by tliese tliree converging; lines

on the cliart?

A. I think that is pi'otty near!}' correct wliere it is now.

In drawing a direct line between Lime Point and Fort

Point, she was in, I slioidd judge, 200 yards inside of that

line—from that to ;X)0.

Q. In making tliat estimate, do you take some specific

})oint here on the noitli side?

A. I take tlie foi>; signal as being Lime Point, with tl;e

iiagslaff on the fort.

Q. From 2~K. to oOO yards inside of tliat?

A. Yes, sir.

The Oouit—Q. From the bearing of tlie land and the

sea, was the wreck nearer to hme Point than it was to Fort

Point?

A. Yes, sir; it is al)out three-fifths of the distance

tow^ards Lime Point and two-fifth-; from Lime Point this

way. That is on tlie San Francisco shore. It was three-

fifths from the San Francisco shore towards Lime Point,

and I estimate two-fifths of the distance from Lime Point

this way ([)ointing).

Q. That is on an angle?

A. On an angle, not a dir;>ctline. She is inside of the

direct line between the two.

Q. She is nearer Lime Point than she is Foi-t Point ?

A. Yes, sir.

Q. By this i)i'opoi-tion ?

A. Yes, sir.

Mr. White—Q. You mean these pi-oportions of -l

to 2 ?—
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A. Are about correct.

Q. Are where these red lines woiikl be, the position of

them, not the length of them ?

A. Not the length of them, but the position of the red

lines,

Q. The red lines from the point of wreck to tlie flag-

staff at Fort Point would be to the red line from the scene

of wreck to the north shore as 3 is to 2?

A. About that; yes, sir.

George E. Bridgett. Called for the defendant.

Sworn.

Mr. Shay—Q. What is your occupation ?

A. At the present time ?

Q. Yes.

A. Sliipping clerk at the Kisdon Iron Works.

Q. On the 22nd of August, 18S8, in what business

were you engaged ?

A. Second officer of the steamship "Oceanic."

Q. At that time how long had you been serving in

such capacity upon the " Oceanic " ?

A. About two years, I think.

Q. At that time for ln.>w long a time had you been

following the sea ?

A. Between ten and twelv'e years.

Q. In what capacity ?

A. In different capacities, working my way u[).

Q. You were a licensed officer at that time?

A. Yes, sir.

Q. From what l)ody did you hold your license ?

A. I held a mate certificate out of England,
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Q. Beginning with the inoniing of August !22nd,

1888, say at 4 o'clock in the morning, and go on and

st-atG what to your knowledge occurred upon board of the

" Oceanic" up to the time of tlie collision with the "Ches-

ter."

A. At 4 o'clock in the moining I came on deck and

went forward on the whaleback.

Q. That is this point here ([)oiuting) ?

A. Yes, sir; to keep a lookout, the weather being hazy

and a little thick at times. The vessel was going, I be-

lieve, at that time slow or half speed, the Captain and

chief officer being on the bridge. We had also two sailors

on the lookout on the whaleback, one on each side of the

whaleback. We proceeded up towards the whistling

buoy, stopping several times for soundings. We got up

in the neighborhood of the whistling buoy and heard the

whistling buoy ; heard the signal from the pilot boat, and

afterwards picked up the pilot. The 2:)ilot being on board,

I went on the bridge, the chief officer leaving the bridge

and going forward on the whaleback.

Q. At about what time in the morning was that ?

A. Just after the pilot came on board; somewhere

about eight o'clock. We proceeded towards the whistling

buoy; not hearing it as soon as was expected, the Captain

proposed to stop the shij), which was done, there being no

no noise. We heard the whistling buoy, and the pilot

then shaped our course towards the North Head, and,

steering on that course some fifteen or twenty minutes—

I

would not be sure about the number of minutes—we

picked up the whistle on Bonita Point. The Captain and

pilot gave orders to look out for the nine-fathom buoy,
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and requested tlie pilot to k(H'[) to the iioi'tli side of mid-

channel. We did not seethe nine-fathom buoy at all, but

we picked, up a sailing shi[), which was at anchoi', with

the tug "Relief" ahead of her. That sailing shij), when

Ave passed her, was heaving her anchor to proceed into

port, I believe. Our j)il()t haihnl the Caplaiii of the tug

and asked him what the weather was like inside, or at the

heads. The answer, I believe, was "yes"—we nndei-stand-

ing liiu! to mean that it was clcai'ing iirsidc. We ])ro-

ceeded slow, auvl several times stop])e(l, and sometimes we

went half speed when it was ck^ar enough and prudent to

do so. We got up past Point Bonita, and afterwards

passed Point J)iablo. We could see Point Diablo down

the water's edge quite plain, and passing Point Bonita we

could just see the hxjm of the high land. We w^ere then

pi'oceeding dead slow, and the whisth' had been going all

the time evei' since four o'clock in the morning.

Q. Giving what signal ?

A. (living one signal.

(^. That is known as what?

A. As tlie ordinary fog signal. We passed Point

J/iablo. Just after doing so we heard the whistle of a

.steamer which appeared to i)e coming out. [{Everybody's

eves were attracted in that direction. Just after hearing

hei- whistle two or three times the ship aj)peared. The

pilot gave tlie oi'dei- to blow^ two blasts and the helm to be

put hard a-staiboaid, he then standing right over the

wlieel-house where he coukl see that the (|uarter-master

was putting the helm hard a-starboard; and the two

whistles were blown by myself, standing here alongside

the telegraph.
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Q. Wliere was the whistle?

A. Tlie wliistle is here, blown by a line along by the

bridge.

Q. You had that line in your hand all the time?

A. Yes, sir. I was standinii- riiiht between the tele-

graph and the line. The line is made fast here (pointing).

All I had to do there was to take hold of the line and

pull it. or work the telegraph, whichevei- was required.

The captain said to the pilot, "That is all right; she

has answered our whistle." Still watching her, the captain

sai I,
" She does not seem to answer her rudder; " and the

pilot said, " No, blow two whistles again ;
" which was

doiu\ Then the ca})tain said

Q. (Interrupting.) Did she answer those two whistles ?

A. She answered botli whistles each time; the captain

then said, " Full speed astern ;

" and he worked the tele-

graph himself.

Q. H(jw long a time elapsed between the blowing of

the last two whistles and the order to go full speed astern ?

A. Almost immedijitely. The vessel came along act-

ing as though she was under the influence of her port

helm; she came right along and struck the "Oceanic"

right in the bow. The captain then said, " Order the en-

gines to be stopped immediately." He said to the pilot,

" You go forw^ard and ascertain what the damage is, and

give me the orders to do whatever you want me to do."

The captain then said, " That vessel is sinking." And he

ordered the boats out ; he ordered—he gave orders that

the " Oceanic's " boats be cleared away and lowered, and

I left the bridge and went with four sailors—with four or

five sailors—and lowered number eight boat—that is the one
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(referring to tlie photogra])li ot" the " Oceanic ")—and the

four sailors came in the boat with me, and we pulled up to-

wards the bow of the " Oceanic," and there were two men

hanging from the end of the bow of the " Oceanic," right

here (showing.) I won't be sure whether they were on two

different I'opes or on the same lope, and I got them in the

boat, and somebody said, " look out," and I looked uj) and

saw^ the foreyard of the " Chester " right on this rail of

the " Oceanic " (showing), and almost immediately it came

down across the boat and struck the boat forward in the

midships and capsized the boat right straight into the

water, throwing the two ladies and the four sailors and

myself into the water, and I went down ; I remember go-

ing down, and I did not see anything until I afterw^ards

came uj) out of the water amongst a lot of wi-eckage ; the

sliij) had entirely disappeared, and with the assistance of

the men that were in the water I got a hold of some of this

wreckage^ and was afterwards picked up by the fourth

officer and brought to the "Oceanic"—the fourth

officer's boat being full of passengers from the " Ches-

ter "—and when I got on the " Oceanic " and went on

the bridge, the captain was still there, and I think

the pilot was still forward. It was some time after the

collision.

Q. At what distance from the ' ^Chester " was the

"Oceanic" when you first saw her?

A. A half mile.

Q. What was the character of the weather—fog, etc.?

A. Well, it had been foggy—clearing at times, and at

that time you could see a half mile away.

Q. When you first saw the "Ciiestei-," in which direc-



Occidental & Oriental Steamship Company. 277

tion w.is she heading ns regards tlie "Oceanic?" Just

show by those models.

A. (Placing tlie models in position.) That is about

the j)Osition as near as I can give it, I think.

The Court—They were about half a mile apart ?

A. Yes, sir.

Q. If when the first interchange of signals took place

the City of Chester had been turned to the left and had

minded her helm, would there have been any danger of

a collision ?

A. No, sir; impossible.

Q. If when the second interchange of signals took

place the City of Chester had acted as indicated l)y the

signals, vvoulcl there have been a collision?

A. No, sir, I do not think there would.

Q. Do you remember having gone with C:i[)tain

Whitelaw to locate this wi-eck ?

A. Yes, sir.

Q. At what time did you do that ?

A. November 80th, 1890.

Q. Did you assist in making soundings, and did you

make soundings yourself?

A. Yes, sir.

Q. Can you point out from the chart where the wreck-

age was at that time ?

A.. Yes, sir.

(Refers to the chart.)

Q. Explain to the Court just what you did on that oc-

casion, and how you located the wreck^ and where the

wreck was at that time.

A. Coming down the bay on the tug " Ida W.," Cap-
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tain Wliitf^hiw jiiul inyself, lie s;iid if we kept Point Di-

ablo and Point Bonita, in a line we wei'e bonnd to come

over to the wreck, and we got so far down, and he said:

" We are right over the wreck." Now the tng stoi)ped

and backed a little, and soundings were taken, and we

were riglit over the wreck, and di'0[)ped a graj^ple down,

and the grapple stuck to the wreck, and with some diffi-

culty we got it clear and found that it liad })een in the

woodwork df the Chester, and we dro])ped the grapple

a<rain, and we took these bearing's.

Q. The bearings are in red lines upon the map?

A. Yes; Point Bonita and Point Diabhj in a line ex-

tended right uj) to Fort Point bears south quarter west,

and following up here to the needles bears northeast by

west, quarter west, and that is the pasition of the wreck.

Q. That is where she was November, 1S90?

A. Yes ; with ol fathoms atone end and 4;) fathoms at

the other end.

By the Court— Q. How far away fi-om Point Bonita

were you when you lirst discovered the loom of it—the

form ?

A. We discovered the loom of Point Bonita wdien it

was right abeam, between a quarter and a half a mile I

should judge.

Q. How far was Point Diablo to the north when you

passed that point ?

A. A little over a quarter of a mile, sir.

CUOSS-EXAMINATIOV.

Mr. Wliite—Q. Did you see the shoi-e on the north

side ?

i
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A. Yes, sir.

Q. Did you see aiiytliing of it?

A. jSo, sir.

Q. Did you see Fort Point?

A. No, sir.

Q. Nor the loom of it?

A. No, sir.

Q. When did you first see Fort Point, if at all?

A. I did not see Fort Point at all; not until after the

collision; I had not seen it l)efoKe.

Q. Did you see Lime Point ?

A. Yes, sir.

Q. How tar off from you was Lime Point at th(^ time

of the eollision ?

A. Less than a quarter of a mile.

Q. How many points off your starboard b )w was the

Chester when you first saw her?

A. Two and u half to three points.

Q. And about half a mile distance?

A. Yes, sir.

Q. Did you watch her from that time up to the time

of the collision ?

A. Yes, sir.

Q. At the time the second signal was sounded from

the Oceanic how many points oft' your staiboard bow did

tlie Chester a2)pear to be ?

A. About three points.

Q. She appeared, then, to have gone to starboard dur-

ing that time; is that right?

A. No, sir.

Q. Then you thought it ap[)eared to you that she was
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further—a greater number of points off from you at the

time of the second signal tlian slie was at the first?

A. I don't know that slie was.

Q. I understood you to say that at the time of tlie first

signal she appeared to be about two and a lialf or three

points from you?

A. Yes, sir.

Q. And at the time of the second signal, about three

points ?

A. Yes; well, she might have been two and a. half

points or three points; about in the same position.

Q. What direction did she appear to be heading at the

time the first signal was sounded ?

A. Right for the bridge of the Oceanic ; may have

been a little bit abaft of the bridge.

Q. What direction did she appear to be heading at tlie

time of the second signal ?

A. The same direction.

Q. Appeared to be heading towards the bridge of the

Oceanic?

A. Yes, sir.

Q. How much nearei- was she; what distance were

the ships aj)art at the time the second signal was

sounded ?

A. About a quarter of a mile; may be a little less.

Q. Tliat is, between the first and second signal the

ships had covered about half the distance that was be-

tween tiiem; is that right ?

A. Yes, sir.

Q. After the second signal was sounded, what was the

action of tlie ('hester ?
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A. She appeared to be acting under the infltience of

her port hehn.

Q. What way did she turn; will you indicate by the

model ?

A. She turned this way (showing).

Q. Did she appear to be going in a cii'cle around

toward her right in this way, so as to come across your

bow ?

A. Not exactly a circle ; she appeared to be going in

this fashion (ilhistrating).

Q. Made some progress towards the Oceanic, and at

the same time turned her bow more to her right all the

time?

A. Making pretty rapid progress towards the Oceanic

and turning her bow.

William Allen. Called for the defendant. Sworn.

Testified as follows

:

Mr. Shay—Q. Mr. Allen, what is your occuj^ation?

A. Marine engineer.

Q. On the 22nd day of August, 1888, was it the same?

A. Yes, sir.

Q. You were then chief engineer of the steamship

Oceanic ?

A. Yes, sir.

Q. How long had you been such ?

A. Since January, 1883.

Q. For how long a time have you been an engineer?

A. Twenty-seven years ; twenty years chief engineer.

Q. And licensed from where ?

A. Great Britain ; Liverpool.
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Q, Upon the 22nd day of August, \8Si, what w<is the

condition of the machinery upon the Oceanic?

A. Good condition.

Q. First-class ?

A. Yes, sir.

Mr. White—I will admit that it is good.

Q. And you had a regular staff of engineers and as-

sistants ?

A. Yes ; six engineers and a boilermaker.

Q. Do you kn(^w what was about the speed of the

Oceanic upon the morning of that collision at various

times, say from 4 o'clock on in the moining ?

A. Yes sir ; at 1 oVdock we stopped and took sound-

ings, and then proceeded at various spjeds until we picked

up the pilot, and for eleven minutes prior to the collision

we were going dead slow, making about twenty revolu-

tions a minute.

Q. By "dead slow" you mean what?

Mr. White—Q. Is there an engineer's log kept by you

that shows all these things?

A. Yes, sir.

Q. Have you that here?

A. I have not.

Mr. Shay—I have it ; it is here.

Mr. White—I submit tluit the record made is the best

evidence.

Mr. Barnes—The log is not better evidence than the

testimony of the officer.

'J'he Court—Objection overruled.

Mr. White—We exce])t.

Q. What do you mean by dead slow ?
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A. A speed ns slow as I can drive tlie engine with

safety without liaving them stopped.

Q. Enongh to keep steerage way on the ship?

A. Yes, sir.

Q. Do you know whnt wns the character of the weather

npou this morning ?

A. Foggy weathei-.

Q. Vei-y foggy ?

A. Well, X don't know nuich ahout the fog, except

that we would stoi> occasionally and the speed was varied

occasionally, bnt I know for a fact that at 9:14 we went

dend slow, and the next thing was we went full speed

astern.

Q. When the order came to put the engine full speed

astern, was that order obeyed at once ?

A. At once.

Q. Did the engineers respond at once ?

A. At once. The first engineer had the wheel, hand-

ling the engine.

Q. Do you know whether at the time of the collision

the forward speed of the vessel had been stopped ?

A. I know that we had gone astern for two minutes

—

full speed astern—and I think that at the rate of speed

she was going that it ought to have been stopped—must

have been stopped.

Q. Did you see the collision yourself?

A. No, sir.

Q. You were down below at that time ?

A. I was down in the engine room.

Q. Do you recollect whether or not there was any

shock at the time the ships came together ?
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A. Not inucli shock ; I \v;is just getting down off* the

platform nt tlie time.

A. Did you lieai' any crash ?

A. No, sir.

CHOSS-EXAMINATION.

Mr. White—Q. Where were yon all that morning

from 1 o'clock up to the time of the collision?

A. In the engine room.

Q. All the time?

A. Yes ; my room is at the top of the stairs, so that

I was in communication with the engine room all the time,

as required in my position, and in foggy weatlier I am

always on duty.

Q. How many minutes had you heen going dead

slow just prior to the order to go full speed astern ?

A. Eleven minutes^ sir.

Q. Just eleven minutes ?

A. Yes, about eleven minutes; eleven minutes by my

records.

Q. How many minutes did you go full speed astern

before the collision ?

A. By my records two minutes.

Q. Two minutes ?

A. Yes, sir.

Q. Who made the record ?

A. It is made by the engineer telegraphing below, and

entered by me in my log book.

Mr. Barnes -JNFr. Allen, won't you explain to the Court

just how these things are done down in the engine-room;

how you get the signals, and how they are answered back;
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how they :ne obeyed, aiul how they are niisweied back

that they are obeyed ?

Witness (referring to the appai-atus in Court)—This is

quite different from what they have on the Oceanic, as far

as the bells are concerned; but the officer on the brido-e

rings that telegraph, and it produces the signal on our

telegraph below, in the engine-room, and rings the bell at

the same time.

Mr. Barnes—Just explain how you do it.

The Court—Let the second officer ii'ive the siijnal from

the bridge.

Mr. Barnes (to the second officer)—You go on the

bridge now and regulate that speed. Where is she at

now ?

A. Stop})ed.

Mr. Barnes—Now send her halt speed ahead

(Here the witness illustrates.)

(The witness then explains by actual experiments on

the telegraphic apparatus how to regulate the speed of the

vessel and how to stop the vessel, and in explanation of

it, says:

The one on the bridge telegraj^lis to us below, and then

our pointer ti-avels to where he wants us to go and rings a

bell; then we tak(j a hold of the hands and signal them

upstaii's that we understand them, and then the engineer

is always there to at once execute the order.)

By Mr. White—Q. As to the time that was consumed,

are you testifying from your own knowledge or from what

your log book shows you ?

A. From my own knowledge, and also having kept a

log for my owners; I remember distinctly.
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Q. Did you take tlie time yourself—the eleven min-

utes dead slow and the two minutes full speed astern?

A. No, sir; the young man. on the telegraph; I think

it was cither the fifth or sixth engineer; he is here in

Court.

Q. How do you know, then, what length of time it was?

A. I know because the book shows for itself.

Q. The book shows?

A. Yes; the book shows the items and all tluiA sort of

thing.

Q. As I under-tand you to say, the telegraph on the

Oceanic is not exactly like this one ?

A. Not exactly like it ; but it is the same, except there

is no electricity about it.

Q. On the Oceanic there are two levers on each one of

these dials ?

A. Yes, sir.

Q. And you turn one first to signify up from the en-

gine-room that you understand the signal, and then you

turn another one to make your engine obey ?

A. No; we signal that we understand it, and execute

it at the same time.

Q. By one motion ?

A. Yes; so the Captain knows at once that we carry

it out.

Q. Now, when you turn that lever that takes the mes-

sage up onto the bridge, and you say that the order is

executed at the same time ?

A. Yes, sir.

Q. All at the same time?

A. Yes, sir.
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Q. Then tliere are two levers connected with each in-

strument ?

A. There is only one lever in the engine-room Cor

liandling the telegraph to reply the Captain.

Q. You don't have one lever to signal np to the Cap-

tain or j)ilot and another one to make the engine move ?

A. Oh, no.

By Mr. Barnes—Q. The same motion which })ro-

duces—which operates the engines, notifies the Captain, as

I understand it?

A. Oh, no ; the telegraph is for telegraphing to the

Captain that we understand his orders, and the first as-

sistant engineer is handling the levers ; he executes the

ordei'.

By the Coui't—Q. There are separate levers?

A. Yes, sir. The junior engineer is at the telegraph,

and another engineer is at the lever at the engine and han-

dles it.

By Mr. White—Q. One engineer answers the telegraph

and the other one manipulates the lever of the engine?

A. Yes, that's it exactly ; that is the position in the

engine-room.

Q. How is it with this one ?

A. It just as quick, sir
;

ju-^t as (piick on the Oceanic.

Q. This machine hei'e actually starts the engine,

doesn't it?

A. Oil, no ; it doesn't start the engine.

Thomas Mirk. Called for the defendant. Sworn.

Testified :

By Mr. Shay—Q. Mr. Mirk, what is your position at

present ?
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A. Chief engineer of the Metropolitan Eleetric Rnil-

road.

Q, That is a street railroiul in tliis city ?

A. Yes, sir.

Q. How lono; liave you been with the company ?

A. Since it started ; a little over a year ago.

Q. Upon the 22d of August, 1888, you were an en-

gineer or assistant engineer u^^on the steamship Oceanic,

were you not ?

A. Yes, sir.

Q. What were your duties upon that morning, and

where were you stationed ?

A. Standing by the telegraph and taking notes.

Q. Where, by the telegraph ?

A. In the eno-ine room.o

Q. Do you know at what sjieed the Oceanic was mov-

ing at various times upon that morning?

Mr. White—That is under my same objection

—

that it is not the best evidence, and that it appears that

there was a log kept.

The Court—Yes, sir.

A. She was going at vaiious speeds, changing every

few minutes; of course it was marked all down on the log;

every change that is made is marked down ; sometimes we

would make two changes or more in a minute

Q. iSay for half an hour before the collision with the

" Chester," what was the speed of the " Oceanic ?
"

A. Slow and dead slow eleven minutes previous to the

collision.

Q. And during that eleven minutes she did keep at

dead slow ?
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A. Dead slow.

Q. Do you know at what time before the collision, if

at all, an order came to the engine room to put the engines

fnll soeed astern?

A. I can't tell the exact time.

Q. How long before the collision did you get such an

order ?

A. Well, the only way I could tell about the collision

was that we felt a slight shock, and the engines bad been

going nearly two minutes full speed astern.

Q. What was the character of the shock ?

A. Well, we just felt as thougli we had struck some-

thing.

Q. Was it severe at all ?

A. No, it was quite slight.

Q. Did you bear any crash of timbers or anything of

that kind ?

A. No, we could not hear anything below.

Q. Did you bear the whistle sounded by the " Oceanic
"

that morning ?

A. Well, they sounded the whistle all the morning—
the usual fog signal.

Q. Did you hear the other whistles, if any, that were

sounded ?

A. No, I can't say that I heard any other whistle out-

side the fog whistle.

CROSS EXAMINATION.

By Mr. White—Q. You say you had been going nearly

two minutes, or not qnite two minutes, full speed when the

shock occurred ?
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A. Yes, sir.

Q. Were you tlie one that mude the record ?

A. Yes, sir.

Q. When did you make it?

A. Immediately when the te.egraph is given I note it

down in tlie book.

Q. Just note it down in the book ?

A. Right there ; that is all I do.

Q. Did any ordei- come to you at the time the collision

occurred—at the time you felt the shock ?

A. It was just a little after when they rang, "Stop."

Q. To stop?

A. Yes, sir.

Q. After that how long was it before you got an order ?

A. Probably another minute, I think; something like

that. I think we went ahead a little then.

Q. Ahout a minute?

A. Yes, sir.

Q. What order did you get in a minute after you got

the order to stop ?

A. Slow ahead.

Q. Did you enter that in the log?

A. All in the log.

Q. What othei- order did you get; what was the next

one after that ?

A. To stop.

Q. To what?

A. To stop.

Q. How long was that after you got the order to go

ahead ?
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A Oh, probably half a niiiiute; we only made a few

revolutions.

Q. Did you enter that in the log?

A. Yes, sir.

Q. Wliat order came next after you got that oi-der to

StO}) ?

A. Oh, some time after, I think we went ahead; my
memory don't follow it up, although it is all in the book.

Q. Do you know how long it was after ?

A. Well, it was quite a little while after.

Q. What was the next order that you remember ?

A. I could not say; I don't remember.

Q. Now, as I understand you, for some minutes before

the collision you had an order to go dead slow, and you

obeyed it, and entered that in your book?

A. Yes, sir.

Q. Then, in not quite two minutes before the collision,

you received the order, " Full speed astern," and you

obeyed that?

A. Yes, sir.

Q. Then a, little time 'after the collision, or just at the

collision, you got the order to stop, and you obeyed that?

A. Yes, sir.

Q. Then, in about a minute, you got an order to go

ahead, and you obeyed that?

A. Probably in about a miiuite we went ahead a little.

Q. Then, at the end of that minute, you got an order

to stop.

A. Yes, sir.

Q. And obeyed that?

A. Yes, sir.
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Q. And then, you s.iy, it was perhaps some rniniites

after that before you got any further order ?

A. Oil, yes; it was quite a little time after.

Q. You don't know what the order was?

A. I don't remember whether it was astern or aliead.

Q. But you entered these things yourself in the log in

the eugine-rooin at the time?

A. Yes, sir.

Archibald B. Brolly. Called for the defendant.

Sworn. Testified:

By Mr. Shay—Q. Mr. Brolly, upon the 22d of August,

1888, you were the second engineer on board the steam-

ship Oceanic, were you ?

A. I was.

Q. Second assistant engineer ?

A. Second engineer, or first assistant.

Q. Do you recollect about what time the pilot came on

board the Oceanic on that mornino-?

A. No recollection.

Q. Do you know whether or not it was about 8

o'clock ?

A. I have no recollection of that.

Q. Do you recollect at what speed the "Oceanic" was

moving after the pilot came on board of her ?

A. At various speeds

—

Mr. White— (interrupting.) Let the reporter note my

objection to that, the same as before stated.

A. (Continuing.) Not exceeding half speed.

Q. Do you remember the fact that a collision occurred

that morning?
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A. I do.

Q. Do you remember about what time in the morning

it occurred ?

A. By our chjck in the engine-room it was somewhere

in the neighborhood of 9; shortly after 9 o'clock.

Q. Pretty close to 10, wasn't it ?

A. It was after 9; I don't i-ecoUect the exact time; it

is five years since I gave my testimony.

Q. Did you feel any shock at the time?

A. A very slight one; a very slight shock.

Q. Do you know what wns tiie speed of the " Oceanic"

shortly before the collision, say for twenty minutes or so

before ?

A. Not of the ship.

Q. Do you know how the engines were running at tluit

time ?

A. Yes, sir.

Q. How ?

A. Dead slow.

Q. Say for two minutes before the collision^ do you

know how the engines were I'unning ?

A. Full speed astern.

Q. Were you in charge of the engines at that time ?

A. Yes, I was in charge of the engines.

Q. How did you receive your oi'dei' to put the engine

full speed astern ?

A. By telegrapli, and also verbally from the engineer

who was stationed at the telegraph in the engine-room.

Q. And upon receiving the order from the bridge to

[)Ut the engines full speed astern, did you at once comply

with it?
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A. At once.

Q, Did the engines at once respond?

A. In) mediately.

CHOSSKXAfHINATIuN.

By Mr. White— Q. How many minutes had you been

going dead slow before you got the order "full sperd

astern" ?

A. Eleven minutes.

Q. How many minutes was it from the tinie you

received the order full speed astern before you felt this

shock ?

A. It was about two minutes.

Q. And how long was it from the time you received

the order full speed astern until you received the order to

stop ?

It was about two minutes ; it was almost immediately

after.

Q. V/hat next, after you received the order to stop,

what next order did you receive ?

A. As well as I can remember, we went dead slow

ahead, just for a few turns.

Q. Did you leceive that order?

A. I received that order.

Q. You did nothing at all except you received the

order from above ?

A. I worked the engines; controlled the engines.

Q. You did nothing with the engines unless you re-

ceived the Older to do so ?

A. No.

Q. And how long was it, as near as you can remem-
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ber, from tlie time you received the ordei- to _i;o nliend

until you I'eceived aiiotliei* order?

A. I say we only made h few turns, meauinij; prol)al)ly

a few seconds.

Q. Probably what?

A. Pi'obably a few^ seconds.

Q Then wlint order did you leceive ?

A. To stoj).

Q. And what order did you receive after that, and

when did you receive it ?

A. I didn't for some time afterwards ; considerable

time.

Q. Ab^ut how long afterwnrds, to the best of your

recollection ?

A. I can't recall that time; it was considerable time

aftei'Wiirds.

Q. Do you I'ecollect what the next order was?

A. No, I have no recollection of the next order.

James Swan. Called for the defendant. Swoi'ii. Tes-

tified :

By Mr. Shay—Q. Mr. Swan, upon the I'lnd of

August, I8S8, you were the second officer on the Oceanic ?

A. I was the third officer on the Oceanic.

Q. What was your station upon the shij)—where was it ?

A. On the after end of the ship, to h)ok after the

steering gear particularly.

Q. Just point it out on that pliotograph.

A. I was aft, about there, to look after the steering

gear.

Mr. White—I admit everything that General Barnes



296 Henry F. Smith et al vs.

said in his 0])onini>; statenient relative to the position

of this officer, an 1 vvliat he was there ihv, and wliat

he did.

Q. AVell, stationed at your post, did yon heai- anything-

indicating

—

A (interrnptino-). When we reached Point Diaido,

just inside of it, I heard the fog whistle.

Q. From some other steamer ?

A. From another steamer on onr starboard how.

Q. Did yon see that steamer?

A. Not then ; there were twTj blasts of wliistles coming

from tlie Oceanic, and she re|)lied. I di(hrtsee her then,

and immediately afterwards I saw her, and the Oceanic

gave two blasts more, and siie repeated it.

Q. How far off was this steamship wlien you first sa^*'

her ?

A. I tliink about a half a mile.

Q. In about what direction was she heading ?

A. She was heading—I could not exactly say—but

she was lieading towards us ; towards our bridge.

Q. Do you know about liow far off'; liow many points

she was from the l)0ws of tlie " Oceanic ?
"

A. Well, I should .say from two and a half to three

points ; not less than two and half.

Q. Did you lieai- her from that time up to the time of

the collision constantly ?

A. Yes, .sir.

Q. You saw liej- all the time ?

A. Yes, sir.

Q^ After she had res})()nded to the sscoiid blasts of

the "Oceanic,'' if .she had minded her helm, and if she



Occidental & Oriental Steamship Company. 297

liad done as her wliistle indieateil, do you tliink tliere

would liave been a collision ?

A. No, sir ; there wouhl have been none.

Q. After the pecond interchange of signals, what did

tlie " Chester" seem to do—what did slie do?

A. She seemed tolurn on her poit hehu and slide riglit

on to us.

Q. Did you feel any shock at the time of the collision ?

A. No.

Q. At the time of the collision what did you do, and

immediately afterwards?

A. On reaching the forward end, after trying to get

some of them up over the bows, the chief officer gave me

orders to put the boats out, and I })nt Number three boat

out and started to leave the "Oceanic," and when we left

the ship. Captain Metcnlfe said to me, " Be careful when

you get inside the ship so you don't get taken down with

it," and I went over to the " City of Chester," and I saved

all the lives that I could.

Q. How many peoj^le did you save ?

A. Thirty-two; I had thirty -six, but four left my

boat and went into one of the " City of Chester's " boats,

and I delivered thirty-two to the ship.

Q. How many boats did the " Chester " lower ?

A. I only saw one.

Q. How long before she sank was that boat lowered?

A. Well, I was alongside of the "City of Chester
"

before she was put into the water, so it could not have been

very long. For I w\as forward on the "Oceanic"—on her

bow—and I rnshed aft to get the boats down, and went

over to the ship ; I can't say the time that I was there
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when tlie sliip went down; some say it is four minutes,

some say it is six minutes after the collision ; I eouki not

tell l)(!c;uise I was too much occupied to tell the time ; but

their boat was about one minute or two minutes in the

W!iter before she aonk.

Q. At the time that you saw the "' Chester " comino-

in the direction of the " Oceanic," at what speed was the

" Chester " moving ?

A. Well, 1 should think she was going at the rate of

seven miles an hour.

Q. What was at that time the speed of the "Oceanic?
"

A. Well, she was dead stopped; and if she had any

speed at all, she was going astern.

Q. At the time of the collision ?

A. At the time of the collision she wasn't going

thi'ough the water, ahead, at all,

Q. What was her speed shortly before the collision ?

A. Oil, we were coming in dead slow, sir, for about

fifteen or twenty minutes.

Q. At the time you saw the Chester, where were you ?

A. I was aft.

Q. Whereabouts aft ?

A. I was in the after end of the ship, here, on the

starboard side (showing), and, as I saw that the collision

was unavoiilahle, I walked forward.

Q. At the time of the sinking of the Chester, where

were you ?

A. 1 was within ten or twelve feet of the Chester.

Q. In the boat and in the water?

A. In the boat and in the water.

By Mr. White—Q. Which side?
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A. On her })ort side.

Q. At the tune the Chester went down, she went down

head first ?

A. Yes, sir.

By Mr. Shay—Q. She went down head first?

A. Yes, sir.

Q. At the time that she went down, did yon notice

the [)osition of her rudder ?

A. Her rudder was a-port when she sunk.

CROSS-EXAMINATION.

' y Mr. White—Q. How far away from the port side

of the City of Cliester were you when she went down ?

A. I don't think it was over fifteen feet.

Q. How far back from her bow were you?

A. Oh, 1 know I was about here (showins;), and the

ship was there (showins;),

Q. What do you mean by being there (showing)?

A. Well, about thii-ty feet from her stern, or twenty

feet when she coninienecd to sink; and then, as she com-

menced to sink forward, 1 was only about fifteen feet from

her propeller; I had to shove her off with my oar.

Q. You were trying at that time to get your boat

further away from the Chester ?

A. I did; yes, sir.

Q. That is what you were trying to do?

A. Yes, sir.

Q. What was the position of you boat towards the

Chester at the time; how was your little boat headed?

A. Head end on to her.

Q. Which end ?
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A. Bow on.

Q. The bow towards her ?

A. Yes. sic; the bow towards the Chester.

Q. Where were you in the boat ?

A. I was in the forward end; I was in the bow of

her.

Q. VVhat were you doing; ?

A. I was trying to save lives.

Q. And you wei'e in the forward end of your boat?

A. Yes, sir.

Q. And that is the time that you say you took the

snap shot of her and saw that the propeller, tlie rudder of

the "Chester" was turned to port ?

A. I don't say it was hard over, but it was more than

a half over to port.

Q. On which side of the " Oceanic" did you lower

your boat?

A. On the starboard side.

Q. Which boat was it?

A. Number thi-ee.

Q. (Indicate on that photograph which boat it was).

. A. (Keferring to the photograph of the " Oceanic")

This boat, on the opposite side; right opposite ihis.

Q. The boat which is at the left of the funnel ?

A. It is on the right of the funnel; this is the left;

this side is the port side of the ship.

Q. And the boat on the other side, from where it

shows here on the 2)icture ?

A. Yes, that boat is a little further forward than she

was.

Q. Now, as I understand you to say, when the collision

I
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occurred you were here at the stern, h)okiiig after tlie

hand o-eariuii; for steerins; ?

A. Yes, sir; just befoi'e it happened.

Q. And when the collision occuried, you ran forward

to the bow of tlie " Oceanic," did you ?

A. Yes, sir.

Q. That distance is something like four hundred feet ?

A. Yes, four hundred feet; it does not take a man very

long to go there.

Q. And then you helped to get people over the bow

for a while ?

A. Yes, sir.

Q. And then you went l)ack on the starboard side,

just about midships, or right as far back as this funnel,

and lowered the boat ?

A, Not quite so far as the funnel.

Q. And after lowei'ing your l)oat, you rowed your

boat forward until you were on tlie port side of the

" Cliestei'," and you rowed almost to the stern of the

'' Chester" before she went down ?

A. Yes, sir.

Q. What length of time when you saw the rudder
;

just what length of time did you see it ?

A. Well, the ship was going down pretty quick; I

could not see it over a minute; the ship was turning right

over end, and 1 had every chance to see it, because her

keel was thrown right out of the water ; I could see her

keel for twenty teet or more from her stern post.

Q. Did you row around towards the front, towards the

bow of the " Chester" at all ?

A. No, sir.
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Q. But you came well arouud towaixls the Hterii of

the "Chester" with your hoat from the fii'st ?

A. Yes, I could not get on this j)art of the ship he-

cause I was on the })ort side, and here she was close to the

" Oceanic," and I could not get in hetween the '* Oceanic's"

bow and her bow with safety.

Q. Do you remeud^er that you noticed the " Chester's"

rudder when the ))eo})le had all or nearly all left her ?

A. Yes, I guess so, and I saw a, man sticking iij) on

tlie after end, and I thought I would get him when she

went down, and the Captain was still tliere—I don't know

what became of that man—and the Captain, just before

she sank, he left the bridge and jumped overboard.

Q. You make an estimate that the Chester had a

progress of six or seven miles an houi'?

A. Yes, sir.

Q. Are you reckoning that as being her progress

throngh the water, or as she would be viewed from a point

on the land ?

A. The progress throngh the water ; I have nothing

to do with the bind.

Q. How did you form that idea ?

A. Well, the time I have been to sea. We can almost

tell liow much a ship is going within a (piarter of a mile

or half a mile?

Q. How?

A. liy looking at it and seeing the speed that it ^

going at.

Q. Did you compare the s[)eed of the Oceanic at that

time with any |)oint on the sliore, to see how fast she was

going?
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A. Slie had no speed at all.

Q. T am askiD<>; you wlietJier you compared it witli

any point on the shore to see whetlier she h:id any speed

or not ?

A. 1 know she was not moving on the water.

Q. Did you compare the sj)eed of the Oceanic with

witli :iny point on the sh re?

A. There was no occasion to do it.

Q. Did you compare the speed of the OceapJc with any

point on the shore, yes or no ?

A. No, I did not.

Q. Now, what was it that you judged by in determin-

ing what s[)eed the Cliester had ?

A. By the foam or tlie break that she was sending

from her bow.

Q. Do all ships going at the same rate of speed send

the same break from the bow ?

A. Ko.

Q. At the same rate of speed it appears much more on

one ship than on another siiip?

A. Yes, sir.

Q. Were you familiar with the Chester at that time ?

A. 1 am almost familiar with any kind of a ship.

Q. Were you familiar with the Chester so that you

knew how much foam she tlii'ew up from hei* bow?

A. No.

Q. Going at a certain rate of speed?

A. No.

Q You did not know, then, you could not tell abso-

lutely by the appearance of lier bow, what number of

miles she was [)rogressing throughjhe water?
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A. Kot within a half a. mile.

Q. Now, I will ask you, if a, vessel were comiiig

against a very strong tide and she was sini])ly making

progress enough to hold her against that stn^ng tide,

wouldn't it ap])ear to any other vessel, from the ap})ear-

anee of her bow, that she was making progress thi'ough

the water ?

A. She would be making the progress the strength of the

tide was running at. If the tide was running four miles

—

Q (interrupting). Well, she might ap[iear to make a

good deal of progress, judging from the water of—the ap-

pearance of the water on her bow, if you looked at her

from another vessel, and yet from the land she might not

be making any advancement at all.

A. Not if she was not going any faster than the tide

was running.

Q. Doesn't the tide sometimes run fast enough against

a ship to throw the water up on her bow when she is

simply holding herself against the tide ?

A. The ship is going through the water.

Q Or, rather, the water is running past the ship; isn't

that the idea ?

A. No, the ship is going through the water; the water

would take the ship with- her if she was lying simply

there, but if she is propelle.l she is going through the

water.

Q. And yet, while the water might curl up a great

deal from her bow, she would not make any progress on

her journey, as being viewed from a ])oint of land ?

A. No, she would make no progress if she was going

only as fast as the tide would run.
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Q. She would make progress?

A. I say she wouldn't make any progress if the tide

is running at the same speed that she is speeding, and she

would remain stationary as far as the land is concerned.

Q. And yet she might appear to anotlier vessel to be

making considerable progre-s through the water, so far as

the appearance of the break or foam on her bow was con-

cerned ?

A. Yes, sir.

Q. Isn't that so?

A. Yes, sir.

Q. Xow, I will ask you another thing: Isn't it so,

that people on one ship, viewing another ship, that it

always appears to them that they are stationary and the

other ship is coming towards them?

A. No; not to any man that is familiar with sea; not

to a seaman, because he can always tell what the speed is

that a ship is making.

Q. How can he see it ?

A. By going through the water and estimating the

speed; a seaman can always tell what speed a ship is going,

within a quarter of a mile.

Q, Antl as to the condition of the Oceanic, you mean

to say that she was going at whatever rate of s])eed the

tide would carry her forward, with the speed, dead slow,

added to that ?

A. Not at the time of the collision; she was going

astern then.

Q. I mean just prior to the collision.

A. Yes, dead slow; just enough to make her steer all

riofht.
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Q. And yoii think the progress of tlie Chester tlii'ougli

the vvjter was about six miles?

A. Yes, sir.

Henry Albert McLaughlin. Called for the defend-

ants. Sworn. Testified as follows:

By Mr. Sliay—Q. What is your business?

A. i\faster and pilot of, steamers on tlie bay of San

Francisco and tributaries as hiv as Benicia and return.

Q. What were you doing on the twenty-second of

August, 1888?

A. On the twenty-second of August 1888, I was tem-

|)orarily in command of the tug " Relief."

Q. Upon the morning of that day, where were you ?

A. On the morning in question I went out to sea,

" seeking," as we call it, for a tow.

Q. Did you find any ?

A. Yes, sir.

Q. What was the ship?

A. The ship " Lord Wolseley," if my memory serves

me right.

Q. Where was she at the time you found her ? - 'M

A. About two miles fi'om the norlh head ; a little to

the north of the middle channel.

Q. Did you fasten on to her?

A. Kot when I first saw her: I did later on.

C^. What time did you fasten on to her?

A. As near as I recollect now, it must have been in

the vicinity of 9 o'clock ; I cannot recollect sure for a few

minutes; it has been a long time since this happened

;

about 9 o'clock; probably a few minutes before; very

near 9 o'clock.

i
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Q. Did you see the steamship "Oceanic" that morn-

ing ?

A. I (lid, sir.

Q. What was she doing wlien you saw her ?

A. She was coming in.

Q. At what distance did she pass you ?

A. I think she passed me about three times her length.

Q. That would be thi-ee times five hundred feet, or

about fifteen hundred feet?

A. Well, somewher^i' near that ; I don't think quite as

far as that; I think about twelve hundred feet.

Q. Did you notice at what speed she was going at that

time ?

A. At the time she passed me she was stopped.

Q. And when she steamed up again did you notice

what speed she took ?

A. As near as I could tell she was dead slow, or as

slow as she could turn over.

Q. Now, did anybody upon the "Oceanic" hail you

and ask you any questions?

A. Yes, sir.

Q. What was it ?

A. Some one hailed me from the " Oceanic " and

asked me how the weather was inside.

Q. Did you reply ?

A. Yes, sir.

Q. What did you reply ?

A. I told him, " Very thick until you get to the fort."

Q. Until you get to the fort?

A. Yes, sir.

Q, And how was the weather inside of that ?
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A. Ciear when I came out.

Q. Did you tow in tJiis ship, the " Lord Wolseley,"

that niorniug ?

A. Yes, sir.

Q. How long after the " Oceanic " passed you did you

steam up ?

A. The sliip was at anchor at the time and I was head-

ing tlie ship and they were heaving the anchor short, and

the anchor Avas about short, and just then the "Oceanic"

j)assed out of my sight, and 1 swung tlie shi[) around to

come in.

Q. To come right in ?

A. I think so; yes, sii', I think very likely I turned

the ship around probably fifteen minutes after the

" Oceanic" passed me.

Q. The weather was such at the time that you deemed

it safe to tow in a large ship with your tug ?

A. I considered it safe, or I should not have come in.

Q. You did not see the collision itself ?

A. No, sir.

Q. vVlien you came in did you see the " Oceanic" ?

A. \ es, sir.

Q. What was she doing then ?

A. felie was at anchor if I recollect right, just below

Black Point, a little inside the middle channel.

By the Court—Q. Where was the " Oceanic," south of

you or north of you ?

A. When she hailed me, sir ?

Q. Yes.

A. She was south of nie.
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By Mr. Shay—Q. Did you notice what cour8e she

took after })a8siiig you ?

A. I think about north-ea.-^t.

Q. AVill you [)oint out u[)ou this ma[) where the ship,

the Ijord Wolseley, and about where you were on that

morning This is the bay, this is the gate, and this is the

ocean out here (showing).

A. I think the shi[) Wolseley was about here (show-

ing).

Q. Where we have that [)oint marked '* B" is that

about it ?

A. I think the ship was about there as near as I can

tell; as well as my memory serves me.

Q. And after the " Oceanic" i)assed you where was

she?

A. She was abont where this black line is.

Q. That was about her course ?

A. I should judge she went a little north, towards the

north head, as near as I could see the direction as she

passed ont of sight of me.

Q. She was steering and heading more towards the

north than the south ?

A. Yes, sir.

Q. For how long a time ditl you notice her ?

A. 1 think probably about six minutes or so.

Q. And during all that time was she still pointing to-

wards the north ?

A. Yes, I should say that the were going close to tiie

north head.

(No cross-examination).
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John McDonald. Culled for the defend.mt;^. Sworn.

Testified a.s fbl'ows:

By Mr. Shay—Q. On the 'I'ld day of August, 1888,

what was your oceupatiou?

A. At that pi"esei)t trip I was engineer's store~kee|)er

on the " City of Chester."

Q. Do you know about what time the "" Chester" left

its docks in San Francisco?

A. Yes, that was my place to take the time of sucli

things ; to assist the engineer on ^vatch.

Q. At what time did it leaA^e the dock?

A. We got the jingle bell eiglit minutes })ast nine

o'clock.

Q. Did the steamship then pass out?

A. Yes; that was full speed. We had left the dock

at 1) o'clock, and we got her backed out from the dock

when we got the jingle bell. That is the time referred

to in the log. It means, in the American phrase, " Hook

her on." That was eight minutes past 9.

Q. Then eight minutes past 'J, I understand you to

say, the engines were started full speed ahead ?

A. Yes, sir.

Q- For how long a time was that speed maintained ?

A. Tlie speed w^as maintained right until we got down

pretty near off Fort Point After we got full speed ahead,

after w^e got the jingle bill, and the log that was just a

very little book and a pencil, and I had no further busi-

ness for working on the platform there, and I went to my

business in the storeroom, wdiich was then a part of the

engine room, as it generally is in a small ship ; and I

could see the dials of the telegraph at times when I would
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look between the colmnn.s of the engine, ;is I used to look

through there just to see if I could see auvthiuo-, Mud it

wus just about a quniler oF ten, and I lieai'il the alann.

That is where the word from the people up above come^ ; it

rings a little bell inside, and it is an alarm for to look at

the dial, and I went around in front of the engine loom.

Q. What did the dial then indicate?

A. i'he dial tlien indicated "stop." The second as-

sistant engineer had just about put his hand to do it in place

of me; my not being there, and he moved it in my place.

Q. Did any other signal come after that ?

A. Yes, right away ; full speed astern.

Q. Between the time when the City of Cliester left its

dock an:i began to go full speed was there any signal given

from the britlo-e to the Guo'ine room until von o'ot this sia-

nal to stop and go full speed astern?

A. I heard none.

Q. Were you in a position where, if anything hap-

pened to come along of that kind, that you would have

heard ?

A. I was in tlie storero )in, in the l)aek of the engine

room, just over the {)umps.

Q. Well, did you hear any bell ring?

A. No, sir.

Q. If an order had come from tlie bridge by means of

this telegraph would it have rung the bell?

A. Yes, it w\>uld have made a sound, a sigr.al.

Q Did you feel the shock of the collision ?

A. Yes, sir.

Q. How soon was it after the order was given for full

speed astern ?
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A. Well, I took tlie time when we got—tliat was my

place. I took the time. It was twelve minutes to 10

o'clock when tlie collision occurred
;

just exactly about

two minutes from that.

Q. Two minutes afterwards.

A. Yes, sir.

CROSS KX\MINn ION.

By Mr. White—Q. How loni;- a time elap-ed trom the

time that the signal came to stop before the signal came

to full speed astern ?

A. Very short time, sir.

Q. Did you take that ?

A. To stop? No, sir; I wasn't there. The second

assistant had the handle of the dials in his hand, and

when I came around, I said, " All right," just simply to

indicate that I wa: there.

Q. AVhat engineer was is that heard this; who was

there ?

A. Mr. Comstock, the second assistant.

Q. The tall young man that wa^ on the witness stand

yesterday ?

A. Yes, sir.

Q. What were you doing in back of the engine; wiiat

work did you do there ?

A. Well, it was my place to be there; I was the store-

keeper, and I w^as generally attending to little (jdds and

ends around there; I was usually attending to little odds

and ends around when I was not needed on the platform;

when the ship was going out and coming in my work was

at the dials to ])ass the word to the engineers.

I
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Q. What Inisiness are you engaged in now?

A. I am following the business of marine engineer.

Q Where are you eniplo^'ed ?

A. I was employed last on the steamer " Del Norte."

Q. When was that ?

A. I left her hist Wednesday, a week.

Q. You still have employment with that ship ?

A. No, sir.

Q What company does that ship belong to ?

A. Messrs. Hobbs & Wall.

A. At the present time yon have no employment at

all ?

A. No, sir ; I have no employment at all.

James Swan. Recalled:

By The Court—Q. AVill you take the model of the

" Chester" and place the rudder in the way in which you

last saw it ?

A. That was the way, (showing).

By Mr. White—What are you doing now?

A. I am second officer of the " San Bonito" when I

am employed; I am in shore just now attending to this

case.

Q. You are no longer in the employment of the O.

& O. Co. ?

A. No, sir.

Captain Metcalfe. Recalled:

By The Court—Q. Captain Metcalfe, what was the

order on board the 'Chester" that would put the rudder

in the position that it was placed in by the last witness ?

A. Port.
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Q. The order would be port?

A. Yes, sir.

Q. Tlien your assertion ns to tlic licliii of the '• Cliester"

which you liave testified about, would be born out by the

last witusss ?

A. Yes, sir.

Two maps were hereuj)Oii introduced in evidence, and

one was marked: " Libellant's Exhibit One," and the

other " Respondent's Exhibit One."

Mr. Barnes—If Your Honor please, we have a number

of other witnesses, but we consider upon consultation, that

their testimony woukl be |)ure]y cumulative, and in vi(nv

of that fact, we have decided not to introduce any more

testimony to the Court and rest the defendant's case.

Mr. White—We have no rebuttal.

(The case was thereupon set for ai'i^ument for to-moi-row

morniii|L;-, Wednesday, August 14th, 1893, at 10 o'clock

A. M.
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At a stilted term of the District Court of the United States

of America, for the Northern District of California^

hehl at the Court-room, in the City of San Francisco,

on Tuesday, the 10th day of April, in the year of our

Lord one thousand eight hundred and ninety-four.

Present:

'I'he Honorable Wm. W. Morkow, Judge.

Henry F. Smith and George C.

Smith, Infants, by Eliza A.
Smith, their Guardian, and
Fliza a Smith for herself

and as Administratrix of the ia^qo
Estate of Henry Smith, de- \ ^<>- ltl,/32.

ceased,
vs.

Occidental and Oriental
Steamship Company, a Cor-
poration, &.C.,

This cause having been heretofore submitted to the

Court for consideration and decision, now^ after considera-

tion had thereon, the Court renders its oj^inion, and it is

by the Court orderetl that libellants have and lecover

from the respondent, the Occidental & Oriental Steamship

Comj)any, the sum of ten thousand dollars, and costs, and

further oi'dered that a decree in conformity herewith be

duiv drawn and entered.
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In the District Court of the United States in and f>r tlie

Northern District of (California.

In Admiralty.

Henry F. Smith and George C.

Smith, Infants, by Eliza A.

Smith, tiieir Guardian, and Eli-

za A. Smith, for herself and as

Administratrix of the estate of

Henry Smith, Deceased.

Libelants.

vs.

Occidental & Oriental Steam-

ship Company, a corporation,

AND Pacific Coast Steamship

Company, a corporation,

Kespondents

AND

Eliza A. Smith.
Libelant,

vs.

Occidental and Oriental
Steamship Co., a Coi'i)ora-

tion, and Pacific Coast

Steamship Co., a Corpora-

tion,

Respondents.

No. 10,782.

No. 10,733.

Actions seeking damages for loss of life under sections

376 and 377 of the Code of Civil Procedure of the State
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of California, alleged to liave been sustained thronob and

by tbe wrongful acts and negligence of respondents.

Clinton L. White and William H. Cobb, proc-

tors for libelants.

W. H. L. Barnes, and Frank Shay, proctors for i-e-

spondents, Occidental & Oriental S. S. Co.

Morrow, District Judge.

On tbe morniuo; of Aui>-ast 22d, 18S8, between 9 and

10 o'clock, a collision took place in tbe entrance of tbe

Bay of San Francisco, between tbe steamships "Oceanic"

and "City of Cbester." Tbe latter vessel was sunk and

became a total loss, and several passengers on board of ber

lost tbeir live<. Among tbose were Henry Smitb and his

daugbter, ]\lyrta Smitb. Two actions were instituted in

this Court against the Occidental & Oriental Steamship

Com|)any and tbe Pacific Coast Steamship Company,

owners, ;_>7'o /hic vice, of the "Oceanic" and " City of

Chester," respectively, as co-defendants, to recover dam-

ages for tbe death of these two persons ; one of the suits

being brought under section 877 of tbe Code of Civil

Proeedurj of tbe State of California, by Eliza A. Smith,

as administi-atrix of tbe estate of tbe deceased Henry

Smith, for herself, and on behalf of Henry F. and George

C. Smith, infants, and children of the deceased, as their

guardian, praying judgment for the sum of $75,275 ; the

otbei- suit being brought under section 376 of the same

Code, also by Eliza A. Smith, to recover damages for the

death of Myrta Smitb, an infant daughter of the plaintiff,

in the sum of 1^0,000. Tbese actions were brought orig-

inally witli a view of tbe plaintiffs availing themselves of

such common-law remedy as tins Court could afford by
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virtue of tlic jii(li('i<try act ; but by stipulation entered into

between the jjaities, and filed September 7tli, 1893, it was

agix't'd that thes(^ two actions were admiralty causes, in

pcisonain, and shonld be treated as such. The causes were

tliereupon transfei'icd from the c(Hnnion-hiw to tiie admir-

alty side of the (unit; all objections and exceptions to

the form of" such proceeding, oi- of any pi'OceecHug prior

thereto, as not being in accordance with the; admii'alty

rules and practice of this Court, being expressly waived.

It was furthei" stipulated in open Court that the two causes

should 1)6 consolichited for the purposes of trial, and tliat

sej)arate judgments might be awarded in the cases.

On the 1st of September, 1890, the Pacific Coast

Steamship Company, as charteier and lesr^ee of the City of

Cliester, filed a petition in this Coui't fn- a limitation of its

liability under sections 4'J8-_M289, Eev. St. U. S.

Thereafter such i)i-oceedings were had that a decree was

entered giving the Pacific Coast Steamship Company the

benefit of a limitation of its liability, and fixing the extent

of such liability at 1^70—the ajipi'aised value of a small

boat saved from the wreck of the City of Chester. In

view of this fact the libelants, on November 9, 181)2, dis-

missed their actions as to the Pacific Coast Steamship

Company, and thereupon the liability of the (Jity of Clies-

ter was eliminated from the case; but her conduct at and

prior to the catastrojdie remains for the consideration of

the Court, in determining whether or not the libelants are

entitled toa judgment asagainst the Occidental and Oriental

Steamship Company, the only remaining I'espondent.

Thee Oceanic is a fonr-masted steamer of 3,808 tons.

register, with a length of 438 feet, a beam of 403 feet, and
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'd druiiii'lit of" - ") ftc't. 81ie luul bec'ii cimniicd in iiiakiiio;

voyages between tlie })()rt of" San Franeinco and tlii' ports

of liono'kong and Yokohama. She; was tliorongldy

('([nipped and appaie'ed, eoinplctely oflicei'ed and manned,

and in every respect a sttnmeh and se iwortli}" vessel. On

the moi'ninfr of" the efdlision slie was enteriiiir the liarhorof"

San Franriseo, liaving just returned from one of iier peri-

odieal ti'ips to Cliina and Japan. She eaiiied, in ad(htion

to her eargo, about 1,(){)() psssengei's. She was leased by

tiie Wliite Star C-ompany to the Oeeidental and Oriental

Steamship Company. The City of" Chestei- was a. steam-

ship leased to and operated by the Pacific Coast Steamship

Company. She was used in the coasting trade, and at the

time was running between this port and that of 1-^ureka, in

this Sttite. She had a gross tonnage of" about ],!()() tons

and a i\'M. tonnage of abjut Hoi) tons; wa-^ about '10^) feet

in lengtli, '2 feet in beam, and K) feet in dej)th. On the

morning of the collision she was just pr iceeding on one of

her r(^gular tiips, laden wdth freight and passengei'S, and

was making hci- way out of this port.

For tlie purpose of a belter nndcrstandi'.'.g of the ti'st;-

mony in the case, it may be well to notice at the outset

that the CDllision involved four posj-ible situations: (I.)

The callision may have been the result of inevita1)le acci-

dent, in which event the respondent would not l)e held

liable for the conseiiuences, ('2.) The " City of Chestc]-"

may havebeiMi wholly at fault, and the "Oceanic" f)lame-

less, and the respondent therefore not liable, (o.) The

"(jty of C'hester" may have been blameless, and the

"Oceanic" at fault, and the respondent therefore liable.

(!). Both the "City of Chester" and the "Oceanic"
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may have been at fault, and the re.spoudeiit, therefore,

liable.

Ward V. The Ogdensbiirgh, o MeLeaii, (V2'2 Fed. Cas.

No. 17, 158.

The first situation is not pleaded as a defense, or relied

upon, by the respondent. It remains, tlierefore, for the

libelant to establish either the third or fourth situation.

The respondent claims that the proofs show that the col-

lision took place notwithstanding the "Oceanic" endeav-

ored, by every means in its power, with due care a.id

caution, antl a proper display of nautical skill, to prevent

the disaster. Reducing the controversy to its sim|)lest

terms, for the nresent purpose, it may be stated briefly,

that the libelants claim that both the " City of Chester"

and ''Oceanic" were at fault, as indicated in the fourth

situation, and the respondent contends that it is excused

because the " Oceanic" was not at fault, s indicated in the

second situation.

The collision took jdace between half-past 9 and a

quarter of 10 on the morning of August 1.2, 18 "'8, at the

inner entrance to San Francisco bay, known as " Golden

Gate Channel." It occurred at some point between Fort

Point and the Ian:! opposite, known as " Lime Point."

The precise locality, owing to the fog then prevailing, and

the conflicting testimony on that point, is somewhat in-

volved in doubt, and can onl- be determined approxi-

mately. For a better understanding of the locality, and

the movements of the two vessels, reference may be had

to the accompanying map :

'J he width of the channel, where the collision took

place, is stated to be about seven-eighths of a nautical
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may have becMi at fault, and tlie ivspoiidciit, tlun*efore,

liable.

Ward V. Tlie Ogden^^burgb, o iMcLeaii. ()2'J Fed. Cas.

No. 17, 158.

'Jlie first situation is not pleaded as a defense, or relied

upon, by the respondent. It remains, therefore, ihv the

libelant to establish either the third or fourth situation.

The respondent claims that the proofs show that the col-

lision took place notwithstanding the "Oceanic" endeav-

ored, by every means in its i)Ower, with due care a.id

caution, and a proper display of" nautical skill, to prevent

the disaster. Redncin*>' the controversy to its simplest

terms, for the present ])nrpose, it may be stated briefly,

that the libelants claim that both the " City of Chester"

and ''Oceanic" were at fault, as indicated in the fourth

situation, and the respondent contends that it is excused

because the " Oceanic" was not at fault, s indicated in the

second situation.

The collision took ])lace between half-past i) and a

(piarter of 10 on the morning of August l2, 18"8, at the

innei- enti'ance to San Francisco bay, known as " Golden

Gate Channel." It occurred at some j)oint between F^'ort

Point and the land opposite, known as "Lime Point."

Tiie precise locality, owing to the fog then prevailing, and

the conflicting testimony on that point, is somewhat in-

volved in d(mbt, and can onlj be deteimined approxi-

mately. For a better understanding of tlie locality, and

the movements of the two vessels, refei'ence may he had

to the accompanying map :

The w^idtli of the channel, where the collision took

])lace, is stated to be about seven-eighths of a nautical

m
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mile, or, by chart ineasurenient, about 5,200 feet. It is

tlie iiMiTowest point in the channel, and the whole body of

water is navigable almost fixmi shore to shore. The sea,

on the moi'iiing, was cahn. The tide was flood. The

pilot on the " Oceanic" fixes low water at 0:15 in the

morning. Ferdinand Wcstdahl, of the coast and geodetic

survey, fixes low water, by the tide tables, at 5:53, The

difference is immatei'i;d. At the time of the collision the

flood tide had been running in for about three hours and

a half, or nearly four hours. The testimony shows that in

entering the channel the young flood tide makes in along

the south shore, striking the land just outside of Fort

Point, and fVom there deflects, and sheers off across the

channel, nearly due noi'tli, towards Lime Point, until it

reaches about mid-channel,—sometimes beyond it, depend-

ing upon the force of the cui'rent—where it resumes the

same course as the true tide coming in mid-channel. The

evidence shows that there is a tide rip of considerable

force from Fort Point to mid-channel, deflecting the course

of vessels entering it, and making it necessary that in

crossing the current outward, they should starboard their

helms, to make the rip and preserve their courses.

The testimony j)resents an irreconcilable conflict as to

the place of collision. The evidence introduced by the

libelants in relation to the outward course of the City of

Chester along the south shore of the bay, the distance and

bearing of objects on the shoi-e, and the location and

effect of the crossing tidal current near Fort Point, would

fix the place of collision at a point considerably south of

mid-channel. On the other hand, the evidence introduced

by the respoiulent in relation to the inward course of the
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" Oceanic" along the north shore to the entrance of the

harbor, and the distance and bearin*i;8 of points on shore,

wonkl fix the place of collision some distance north of

mid-channel. These two ])oinls wonld be about o,()00 feet

aj)art. It is manifest, tlici-efore, that if ihc.-e two vessels

were pursuini;- the course inchcated by the testimony re-

lating to each, a collision was impossible; but a, collision

did occur, and for the pui'pose of understanding the

movements of the two vessels at and ])rior t(j the collision

it becomes necessary to determine as near as possil)le the

place of its occui'i-ence.

The course claimed by the })ilot and ca[)tain of the

"Oceanic" is, briefly, as follows: The " Oceanic" had

arrivetl off the entiance to 8an Fi-ancisco bay eai'ly on the

morning of August 2.', 1(SS8. She made for the whist-

ling l)uov, where the pilot grounds are situate, near which

she took u[) the pilot, L;>uis Meyei', about 8 o'clock. The

|)ilot steered the vessel in for the whistling buoy, which

was picked up and i)assed on the noi'tli side, jiccording to

the testimony of the pilot, about 1^ miles off, and, accord-

ing to t1iat of the captain, about a half a mile away. It

was there that the course of the "Oceanic" was first

shaped nortlieast by cast: for the entrance. The weather

a.s stated above, was foggy; densely so at times, and less so

at others. The sea was calm. The [)ilot and captain

consulted together as to the advisability of entei-ing the

jiarbor inider the conditions then ])revailing. They

deemed it safe to make the attempt, taking adequate pre-

cautions, in proceeding at a very slow rate of speed, })low-

ing the fog whistle, and keeping a sharp lookout. About

mid-way between the winstling buoy and Point Bonita,
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they j);isse(l tlieship " Loi'cf Wolselej," which was lying nt

aiK'hoi- soniew^hat north of mid-clianiiel, A tug liad just

come up, and was preparing to tow her in. The pih)t

states tliat lie " steei'ed a little towards lier," and asked tlie

master of the tow boat the kind of weather there was in-

side, l)nt the answei', on account of the distance between

them, could not be understood. The master of the tug

fixes the distance at which the "Oceanic" hailed him as,

approximately, a (piarter of a mile. Proceeding on.

Point Bonita, oi', as it is sometimes called North Head,

was passed about a half a mile off'. According to the

testimony of the pilot and captain, its form was just ])er-

ceptible to the naked eye, although Tillston, the first

officei', who was on the lookout, states that he did not see

it. At this point the engines were put " dead slow,"

which meant a speed of about four knots an hour,—just

enouo-h to "ive her steerao;e-wav. At the same time the

course of the vessel which hitherto had been N.E. by E.,

was altered one-half ])oint to the N., making it -

N. E. 2 E. Point Bonita. as testified by Pilot Meyer,

was made about 9:19 o'clock. It was then that the

two orders just referred were given—one to the engineers

to go " dead slow," and the other to the wheel, to port half

a point. Point Diablo was passed eight minutes later, as

fixed by the pilot. The same rate of speed, " tlead slow,"

WMS maint;iiued all this time. Point Diablo could be

more clearly discerned than Pcnnt Bonita. The witnesses

state that it was all the way from a (juarter to a half a

mile. It was between thesi^ two points—in the neighbor-

hood of Point Bonita—that the pilot and officers of the

Oceanic first detected the fog whistle of an outcoming
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steamer. The direetioii from wliidi the sound of the

whistle proceeded indicated t'hat the a))i)roaching vessel

was some three points on their starboard bow ; that she

was on the inside of the harbor and had not reached the

channel ; and fnrtherniore, that her course with relation to

that of the Oceanic did not seem to change materially.

After passing Point Diablo, as the fog signals of the ap-

f)roaching vessel grew more pronounced, a sharp lookout

was kept off the starboard bow. Presently the Captain of

the Oceanic discovered the dark mass of a hull looming

up in the fog about two and a half to three points on his

starboard bow. Tillston, the first officer, who was sta-

tioned at the bow, on the lookout, had also discovered the

presence of the vessel, which proved to be the City of

Chester, and had communicated that fact to the bridge

The first officer fixes the distance between the two vessels

when he first discovered the City of Chester as between

600 to 800 yards (1,800 to 2,400 feet); the pilot, at about

a half a mile ; the Captain, at about a half a mile. Bridgett,

the second officer, who was on the bridge, estimates the

distance as also about a half a mile. Swan, the third of-

ficer, who was at the helm, places the distance when he

first saw her at also about a half a mile. The position of

the City of Chester with reference to the Oceanic was two

and a half to three points on the starboard bow of the lat-

ter, the foi'mer vessel's bow pointing directly amidships of

the Oceanic. Captain Metcalfe testified : "She was head-

ing right for us, straight; all masts and funnel in line.

If anything, we could see piobably a little more on the

starboard bow." " I should say she was on our starboard

bow. She was end on to us. We were never at any time



Occidental & Oriental Steamship Company. 325

end on to her." " She was so nearly end on that you

might call it end on." " Heading right for our

bridge apparently." Immediately nj^on seeing the form of

the City of Chester emerging through the fog the order was

given by the pilot to blow two whistles, indicating that the

Oceanic would go to the left. At the same time the helm

was put hard astarboard. Tillston heard the order given.

Bridgett did also. Captain Metcalfe testifies that the

helm was put hard astarboard at the same time the first

signal was given, and he says further :
" The ship, not

having much way on her^ turned gradually and slowly to

port," Again he says :
" The ship was going at very slow

speed, and naturally she took a long time to move. She

did move to the left, but how much I cannot say—not suffi-

cient to enllanger the ship going onto the shore." The

question being asked, " Is that a factor in it—the fact of

her going dead slow ?'' he answered :
" She would take

much longer to do it ; that is all." Q. But not any more

water ? A.I don't know that she would. It is only an

assumption on my part. As I have told you, we never

ex2)erimented." He says further: " The helm having

been starboarded, the ship altered her course probably a

point or a point and a half to the north." The City of

Chester answered these two whistles of the Oceanic almost

immediately after. She blew two whistles, as indicating

that she acquiesced in the proposed maneuver and would

do the same. But it appears, as we will discover later on,

that the City of Chester, had not yet caught sight of

the Oceanic, nor did she do so until a collision was unavoid-

able. The Oceanic, as stated above, answered her helm

but slowdy. The course of the City of Chester did not
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seem to change to the left to any appreciable de-

gree, as it should have done. On the contrary,

as the vessels approached she seemed to swing-

to the right. She was watched closely by the

pilot and Caj)tain of the Oceanic. A short time expired,

fixed at about two minutes by the witnesses, during which

the vessels were approaching each other all tlie time; and

it was observed by those on the Oceanic that the City of

Chester was going gradually to the right instead of to the

left. In view of this fact, the pilot gave a second order to

blow two whistles, which was immediately acknowledged

by the City of Chester with two, also. The pilot and the

Captain of the Oceanic, finding that after the second sig-

nal had been assented to by the City of Chester she still

failed to respond to her starboard helm and to alter her

course as she had promised to do, gave the order to go full

speed astern. Then the collision was a foregone conclu-

sion. The engines were full speed astern for a very brief

time—about two or two and a half minutes—overcoming

in some degree the forward speed of the Oceanic, which

was about four knots, exclusive of the flood tide, when that

vessel crashed into the City of Chester on the hitter's port

side, some twenty feet abaft her bow, j^enetrating to a dis-

of about ten feet, or about one-halfthe beam. The engines

of both vessels were stopped, and the Oceanic was lcej)t im-

paled in tlie breach she made in the City of Chester so as

to keep the latter vessel, which was filling fast with water,

afloat. The boats of the Oceanic were immediately low-

ered, and every effort was made by the officers and crew

of the Oceanic to save life. Both vessels, while thus im-

paled, drifted with the tide towards the inside of the
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entrance. They drifted for some five or six minutes,

when, finding that the City of Chester coukl no longer be

kept afloat, the Oceanic backed a little and the City of

Chester sank.

The course and maneuvers of the City of Chester, as

testified to by her Captain, officers and passengers, was

substantially as follows: She left Broadway wharf about

n o'clock on one of her periodical trips to Eureka, and

was put under full speed, which was about ten knots. On

account of the fog which prevailed to the north, Captain

Wallace followed rather closely the south shore of the

bay, passing, as he says, about 150 feet inside of Presidio

Shoal buoy. About here he commenced to enter the fog

—

hitherto he had been running on the edge of it—and, as

the vessel penetrated further, " it got very thick." He

states that he ran into the fog about half way between the

Presidio Shoal buoy and the Fort. He testifies that he

steered the usual course to clear the Fort. Upon entering

or just after having entered the thick fog, the steamer was

slowed down to half speed. Either before or almost im-

mediately after this order had been communicated to the

engineer in charge, two whistles of an approaching steamer

were heard oft' the starboard bow. The Captain responded

with two, signifying that he would go to port, thus acced-

ing to the proposed maneuver. The helm of the City of

Chester was then placed hard astarboard to conform to

the signal. At this time lie had not seen anything of the

Oceanic, but he had heard her fog signals for some time

previously; in fact, he did not obtain sight of the Oceanic

until after the second signal had been answered by him.

He testifies that a good lookout was being kept. Lun-



328 Henry F. Smith et al vs.

dine, tlie second officer, was on the lookout, and sui">ple-

ments the Captain's testimony that the Oceanic was not

seen until after the second signal to go to port had been

answered by the City of Chester. The time is approxi-

mated at less than a minute after the second signal. The

reason assigned by the Captain for not seeing the Oceanic

before, was the thickness of the fog: " It was so foggy we

couldn't see her." After the first interchange of signals,

the City of Chester proceeded a little further on, her speed

not being checked, when the Captain heard the approach-

ing vessel blow two more whistles—a repetition of the

signal to go to port. He answered these, also, with two,

indicating his assent. Almost immediately after—cer-

tainly less than a minute as fixed by the Captain—he

caught sight, for the first time, of the Oceanic. She

loomed up out of the fog one and a half or two points

now on his port bow. He immediately saw that a col-

lision was inevitable, and rang the indicator full speed

astern, and let the flood tide take her bov/, her stern being

still in the eddy, and let her swing riglit around. In less

than two minutes from the order to go full speed astern,

the Oceanic ran into the City of Chester on the latter's

port side, about twenty feet from her bow, penetrating a

distance of about ten feet, as before stated. As soon as

the concussion took place the engines were stopped. The

vessel filled rapidly, and, after drifting for some five or six

minutes, sank at some distance from the place of collision.

It will be noticed that these two sets of narratives agree

substantially with each other as to what took place at, and

just previous to, the collision. In fact, on most ^^oints,

excepting, notably, the place of collision, they are corro-
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borative of each other, There is no conflict as to which

vessel first became apprised of the other's presence,—that

the " Oceanic" first sighted the " City of Chester," while

the latter did not see the former until after the second

signal had been exchanged, and the collision was inevi-

table. There is no real conflict as to the relative positions

of each vessel when they first became aware of each

other's proximity,—that the "City of Chester" was on the

" Oceanic's" starboard bow from 2h to 3 points. There is

no contradiction as to the signals exchanged, and the

measures adopted by both in pursuance of such signals,

that the " Oceanic," having first caught sight of the " City

of Chester," with that vessel on her starboard bow, took

the initiative, and elected to starboard her helm, and go to

port; that she gave the required signal, of two whistles, to

conmiunicate such election, which was assented to by the

" City of Chester" with two whistles; that both vessels

thereupon placed their helms hard astarboard; that the

" Oceanic" answered her helm but slowly, while the " City

of Chester" did no't respond to hers at all, on the contrary,

went to starbord instead of to port; that the " Oceanic,"

perceiving that the " City of Chester" did not take the

course agreed upon, gave a second signal, of two whistles,

to go to port, which the " City of Chester" likewise

answered with two whistles, indicating that she would do

so; that almost immediately after the second signal the

" City of Chester," for the first time, caught sight of the

" Oceanic," and that then that vessel was 1? or 2 points on

the former's port bow; that then, both seeing that a collis-

ion was inevitable, went full speed astern for li or 2

minutes ; that the effect of full speed astern with the helm
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hard a-starboard was to throw the bows of both vessels to

the right, particularly the " City of Chester," which had

the flood tide against her port bow; that when the order to

reverse was given the " City of Chester" Avas either in the

tide rip, or was just entering it ; that the vessels cara(^ to-

gether nearly at right angles, tlie " City of Chester" head-

ing northerly, and the " Oceanic" easterly; that the

" Oceanic" ran into the " City of Chester" on the port

bow of the latter, some 20 feet abaft the port bow, and

penetrated about one-half of the beam of that vessel; that

both vessels thus impaled, drifted towards the inside of

the entrance, with the flood tide, for about five or six

minutes, when the " City of Chester" could no longer be

kept afloat, and sank. About all these facts there is no

dispute. What may seem apparent contradictions are

readily explained. But as before stated, there is an irre-

concilable conflict as to the place of the collision. The

respondent claims that the collision took place nearer to

the north than to the south shore, and fixes the distance as

about a quarter of a mile from Lime Point, in a southerly

direction, while the captain, officers and 2)assengers of the

" City of Chester" fix the collision as having occurred near

Foi't Point,—the ])oint opposite Lime Point,—the captain

estimating that the collision took place from 000 to G50

feet from Fort Point, nearly due north from that point

about one-eighth of a mile. The course pursued by both

vessels anterior to the collision would be important factors

in determining the locality of the collision. But the

testimony on this point, instead of assisting the Court, only

involves the question with more perplexity ; for, according

to the testimony of the pilot and officers of the '^ Oceanic,"
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tlie course pursued, or intended to be followed, by this

vesssei in entering the harbor, would have been along the

north shore of the channel, and ^vould bring the vessel to

the j)oint of collision as fixed by them, viz., about one-

quarter of a mile from Lime Point ; while, on the other

hand, according to the testimony of the captain of the

" Citv of Chester," the latter vessel Iiuo-i>ed the south

shore on account of the fog. The captain of the " City of

Chester" states that he steered the usual course to clear

Fort Point, and fixes the place of collision, as above

stated, at about GOO to G50 feet off Fort Foint,—north, or

nearly so. Had both vessels pursued, up to the time of

the collision, the course said to have been followed by each

tliey would certainly have cleared each other by at least a

half a mile. But the fact remains that a collision did

take place, and it is certain that either or both accounts of

the courses steered, with reference to the place of collision,

must be incorrect.

The pilot. Captain and officers of the Oceanic testify to

a course steered by that vessel, tracing it from the time

when the })ilot headed the vessel N. E. by E. lor the en-

trance until the time of the collision, the object of which

is to show that they brought the vessel in north of mid-

channel, and that their line of progress, as delineated on

the map introduced by counsel for respondent, is directly

in the line with the place of collision as fixed by them.

They seek to do this by describing a coui'se pursued by

the Oceanic from the whistling buoy, and by estimating

the distances at which that vessel was when off to the

northward of the whistling buoy and the distances at

which Points Bonita and Diablo were passed. This method
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of ascertaining the place of collision would be of value if

the distances were accurately estimated. The difficulty is

that the witnesses themselves do not agree as to the dis-

tance of the Oceanic from the whistling buoy when her

course was first shaped for the entrance, nor do they agree

as to the distances at which Point Bonita and Point Di-

ablo were passed. Pilot Meyer testifies that when he first

shaped the course of th(; Oceanic N. E. by E. for the en-

trance he was about one and a half miles northeast of the

whistling buoy, while Captain Metcalfe fixes the same dis-

tance as about a half a mile. Both witnesses had equal

powers of observation so far as the evidence shows. Mak-

ing due allowance for the fact that both estimates were ap-

•pr ">ximations, ujuler somewhat difficult conditions in view

of the prevailing fog, yet the discrepancy is not reconcil-

able. The same infirmity exists as to the estimates of the

distance at which the witnesses claimed that they passed

Points Bonita and Diablo. The pilot and Captain Met-

calfe swear that Point Bonita was passed about one-half

of a mile off ; that they could see the loom of it through

the fog; while Tillston, the first officer, who was on the

lookout, states that he did not see Point Bonita. As to

the distance at which one could see, he testifies :
" Before

we got to Point Bonita I should say we could see fully a

quarter of a mile, as we passed a big sailing ship lying at

anchor. As we got inside from Point Bonita it cleared

away, and I imagine I could see half a mile, and so it con-

tinued up to the time of collision." It was on passing this

point that the course of the Oceanic was altered one-

half a point to the north, and the pilot says: "With

that course we made Point Diablo very plain

—



Occidental & Oriental Steamship Company. 3:>3

not more than from one-quarter to one-half

a mile." Captain Metcalfe say8 they could see Point

Diablo pretty well. On the other hand, first officer Till-

ston, who was all this time on the lookout, says he could

just see the loom of Point Diablo, and being asked to fix

the distance, says, "I should imagine from the state of the

fog that it would be one-quarter of a mile." These in-

consistancies do not command to the Court the accuracy

of the course claimed by counsel for respondent as the

true one, and as going to show tliat the collision must have

occurred where they claim it did, viz: about one-quarter

of a mile south from the north shore or Lime Point. This

contention is not only flatly contradicted by Ca2)tain Wal-

lace and o[)posed to the testimony of the officers and pas-

sengers on board the City of Chester, who agree in fixing

the place of collision as at some point near Fort Point,

and certainly south of mid-channel, but by the testimony

of the pilot of the Oceanic, himself, it is vciy question-

able whether the collision occurred as far north of mid-

channel as the testimony of Ca])tain Metcalfe and of the

second officer, Bridgett, would have it. He (the pilot)

testifies as follows :

" Q. As near as you understand the position of the

" Oceanic^ you were north of mid-channel ? A. Yes,

" sir. Q. This is the position that you put the Oceanic

*' in at the time of the collision? A. Yes, sir. Q.

" About how far would tbat place be where the collision

" occurred from mid-channel ? A. It must have been

" very near. Q. Very near mid-channel? A. She

" must have been very near mid-channel. Q. Then you

" you were coming in very near mid-channel? A. No,
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" sir ; the Chester. 1 was on the north side. Q, W(3

" will agree to tliis, that the Oceanic was liere when the

" collision occurred (pointino-). A. Yes, sir. Q. Now,

" I want to know how far this point of collision is from

" mid-channel ? A. Pretty close."

The witness subsequently states that they were a quar-

ter of a mile from the north shore. But this testimony

is plainly inconsistent with the statement cited above. It

is to be observed, further, that Captain Metcalfe testifies

that when he first sighted the City of Chester she was

about one-half a mile off, and the Oceanic was then about

one-quarter of a mile from Lime Point. He was asked

how it was that, having his helm hard a starboard, he

avoided running into the north shore, when he was only

a quarter of a mile away from it, and the City of Chester

was a half a mile distant ; and he answered by saying

that the Oceanic was going at a very slow rate of speed,

and naturally took a long time to move. She did move

to the left, but how much he could not say,—not suffi-

cient to endanger the ship going onto the shore. This re-

ply is susceptible of one or two constructions : Either he

was much further toward mid-channel, or to the Fort

Point side of mid-channel, than he himself was willing to

admit, or else the Oceanic was so slow in answering her

helm as to be unwieldy. The captain says that he could

see the white fog signal on Lime Point landing plainly,

and second officer, Bridgett, fixes Lime Point when the

collision took place at less than one-fourth of a mile

away. But, on the other hand, Captain Wallace of the

City of Chester is equally positive of his statements, and

estimates the distance of the collision from Fort Point at
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600 to 650 feet nearly north of that place. He testifies

as follows:

" Q. How far off from the south shore did this collision

" occur ? A, From Fort Point, do you mean ? Q. Yes,

" from Fort Point—from the south shore? A. Well,

" thoro is 150 feet off the buoy. Probably about from

" 600 to 650 feet off Fort Point. Q. In what direction ?

" A. North ; nearly north. Q. Had you or hadn't you

"passed the buoy? A. No, sir ; we hadn't passed the

"buoy."

Subsequently Captain Wallace states that although the

fog was very thick around Fort Point, he saw this buoy

just when the Oceanic loomed up. He states that it was

100 or 150 feet on his port bow.

The other witnesses who testify that the collision took

place south of mid-channel, or near Fort Point, do not

pretend to fix, with any degree of accuracy, the place of

collision. The passengers who testified—those who are

disinterested as well as those Avho might be supposed to

luive an interest in the result of the case—agree that it was

south of mid-channel, but exactly where does not appear.

Furthermore, it is to be observed that their estimates of

distances are subject to the same objection pointed out in

commenting on the testimony of the pilot, captain and

officers of the Oceanic. They are all approximations,

given under the difficult conditions attending observations

in a thick, driftins; fos:.

Charles McCullom, the first officer of the City of Chester,

testified that it was clear until they got opposite to the

Presidio; that then he went below. On hearing two

whistles, and those followed by two more, he came up on
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deck, and then the Oceanic was about fifty feet away. As

to the place of collision, the witness says that when he

came up he could not see land on either side. He guesses

that both of the vessels were nearer Fort Point than Lime

Point.

John Lundine, the second officer of the City of Chester,

who was stationed at the bow of this vessel, states that

upon hearing the whistles, which was some few minutes

previous to the collision, they were not quite up to Fort

Point, but pretty close to it. He does not know the posi-

tion of the City of Chester exactly. He says that he

didn't notice how far from the south shore they were. He

could see the south shore, but whether he saw it directly

south he does not say. But he testifies that if they had

gone along their old course they would have been within

a ship's length of the buoy. This witness does not seem

to have taken particular notice of the place of collision.

Rufus Comstock, the second engineer, states that the

first land he noticed after getting into one of the Oceanic's

small boats, was Fort Point. As to the distance, he says:

" I didn't notice exactly, but I know that we were not

" very far, I shouldn't think it could have been a quar-

"terofamile. I don't think it was over a quarter of a

'* mile. I know that we were pretty close into Fort Point

" buoy—must liave been at the time of the collision."

This fact he noticed about five or six minutes after the

collision.

James Rankin, tlie keeper of tlie Fort Point lighthouse,

at the time of tlie collision was about 200 feet from the

extreme point of the Fort; 200 feet due south; up on the

high ground; on the bluff. He states that he did not see
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the collision (he could not on account of the fog), but

gives liis impression as to the respective courses of each

vessel by means of the whistles; first their fog signals and

then their double whistles to go to port. From the sound

of these he judged that they were coming close to Fort

Point, and, apprehensive that something serious would

result, he paid close attention. He says he heard the

crash. The weather at the time of the collision was very

thick. He could not see the flagstafif on the Fort— not

even the Fort itself. He does not pretend to be able to

fix exactly, or at all, except in a general way, the place of

collision. He testifies: '*
I would judge, drawing a line

"from Fort Point to Lime Point, it to be one-third of the

"distance across, and about one-quarter of that distance

" towards the city."

Clitus Barbour, a passenger on board of the City of

Chester, says that he could not tell exactly where the col-

lision occurred, but he thinks they were nearly off Fort

Point. He says they drifted some distance down the

harbor in a small boat. He refers to the fact that in pass-

ing the Presidio he could see the buildings, wharf, etc.,

and says that if there was any fog it was ont beyond. As

to the relative distance between the two shores where the

City of Chester went down after having drifted for five or

six minutes, he says :
" My own notion was— It is some-

what confused in my mind, but it appeared to me further

to the Saucelito shore than it was to this shore."

The effect of the flood tide appears to have some bearing

in determining the place of collision. The tide rip near

Fort Point is caused by the cross current of the flood tide.

That the City of Chester was in this tide rip, or was just en-
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tering it, is almost certain, Tliis is attested by two facts:

First, the tact that tlie vessel failed to answer lier star-

board helm and went to starboard instead of to port. The

testimony shows that the tide was running at about a five-

knot speed at this point, and that it sets so strongly aci'oss

the entrance towards mid-channel (hat vessels, in order to

make the rip, starboard their helms. In other words, tlie

natural sheer of the tide wouhl be to carry a vessel to the

right or towards mid-channel. Captain Metcalfe thus

states the influence which the flood tide has on vessels

about to cross it in that locality :
" If her helm had been

starboarded then, which is usually done by every steamer

going out of the ])ort on flood tide in order to make that

ri[), she would have recovered herself very quickly and

gone on al)out her business." Therefore, the fact that the

City of Ciiester failed to respond to her starboard helm, in

view of the jmsitive testifuony of her Captain that he

placed her helm hard astarboard and kept it there from

the very first signal, i-; accounted for or explained by the

force and action of this tide rij) upon vessels crossing it.

Again, the rapidity with which the City of Chester was

turned to the right when her engines were placed full

speed astern is also explained by the action of the tide rip.

The very fact that the vessels collided almost at riii'ht an-

gles—the Oceanic running into the port side of the City of

Chester some twenty feet abaft her bow—when, some two

minutes before the collision, the Oceanic had the City of

Ciiester on her starboard bow, indicates that the force of

the current must have been an efficient cause in thus radi-

cally changing the positions of the vessels. The addi-

tional fact that the Oceanic^ in going full speed astern
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with her helm hard astarboard, the result of which eoin-

bination would be to send her to the light, while the fact

was that she did not turn very much in that direction, as

compai-ed with the turn which the City of Chester made,

action on the part of the Oceanic attributable to the force

of the current she had to contend ai>ainst, indicatins; that

she was also in or near the tide rip or cross current.

Considerable stress is laid by both sides upon the testi-

mony of T. P. H. Whitelaw, called for the respondent,

and F. Westdahl, called for the libelants, as both of these

witnesses undertake to fix exactly the place where the

wreck of the Chester was found. T. P. H. Whitelaw,

engaged in the business of wrecking, testifies that on the

day of the collision he went to ascertain where the Chester

lay. He states that he found where she was by oil

coming up to the surface of the water, and made a mental

note of the bearings of the wreck. Some two years after

he went out, accompanied by Bridgett, the second officer

of the Oceanic, to ascertain again the position of the

wreck. He says that the only bearings he had to go by

were those which his memory afforded him from his in-

vestigations on the day of the collision. Using these, he

states that he struck the wreck at the first sounding. She

was then situated about three-fiffhs of the distance towards

Lime Point, somewhat towards the inside of the harbor
;

that is tvvo-iifths of the distance from the north shore and

three-fifths from the south shore, or Fort Point.

Ferdinand Westdahl, a master mariner connected with

the United States coast and geodetic survey, made investi-

gations to ascertain the position of the wreck.. He ex-

perimented by drifting with a tug on a flood tide, to fix
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upon the approximate j)lace of the wreck. He made

three tlriits, starting approximately from where Capt.

Wallace fixed the place of collision. Each drift brought

him close to mid -channel, and considerably inside of the

harbor. With this data, he searched for the wreck. He

says :

" He swept along the bottom with a line weighted v-ith

" grate bars and window weights until we finally caught

" on to what we supposed was the City of Chester,—the

*' wreck of her. I determined wliere she was then, or

" what we supposed was the City of Chester,—where it

" lies."

He located the wreck very nearly in mid-channel, while

Whitelaw fixes the location of the wreck further to the

north, but not quite so fur inward. Resi)ondent claims

that Whitelaws location must be correct, because it is more

in the line of progress of the course of the Oceanic up to

tlie time of the collision than that of Westdahl. It is not

denied that the Oceanic and City of Chester, while im-

paled, drifted for some distance inward, on the flood tide,

in ihe short space of five or six minutes. There were

several forces which undoubtedly operated to finally

deposit the wreck of the City of Chester at a point to the

nortliward and eastward of the place of the collisiofi. The

City of Chester was, at the time of the collision, going

nearly straight across the channel, and the Oceanic was

coming nearly straight across the channel, and the Oceanic

was coming in on a course N.E. h E., with her helm hard a-

starboard. The point of collision was at the bow of the

Oceanic, and near the bow, and on the port side of the

City of Chester. The force of the collision was such that
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tlie bow of the Oceanic cat into the City of Chester about

10 feet, or about halfway through the vessel. This pro-

2)elling force was therefore inward and northward. The

flood tide of Fort Foint sheers across the entrance towards

mid-channel, and then flows inward on nearly a straight

course. This force was first northwai-d, and then inward.

In view of these conditions, we should expect to find the

wreck of the City of Chester to the north and inward of

the place of collision^ and hence it is that we infer that

the collision took place near mid-channel ; but since we

cannot hope to fix the place of collision with absolute

certainty, it does not seem necessary to determine which

of these tw^o wrecks shall now be considered the remains

of the City of Chester.

After a careful examination of all the evidence, aided

by the inferences arising out of the natural probabilities

attending the situation, I have reached the conclusion tliat

the collision took place somewhere near mid-channel, but

nearer Fort Point than Lime Point. Iliis determination

necessarily j^laces the inward course of the Oceanic a little

to the south of that delineated on the chart or maj) intro-

duced by the respondent; but it is a course that accounts

for the collision in accordance with what appears to me to

be the established facts in the case, and particularly the

actions of the two vessels.

The ])oint of collision having been established as

nearly as possible, we proceed now to consider the con-

duct of the two vessels and the law of the road appli-

cable to their movements. Section 2360 of the Polit-

cal Code of this State provides the follovring rule of

navigation :
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" When steamers meet, each must turn to the right, so

as to pass without interference."

Section 970 of the Civil Code provides as follows

:

"
(1) Whenever any ship, whether a steamer or

" sailing ship, proceeding in one direction, meets another

" ship, whether a steamer or sailing ship, proceeding in

" another direction so that if both ships were to continue

" their respective courses, they would pass so near as to in-

" volve risk of collision, the helm of both ships must be

" put to port so as to pass on the port side of each other.

" (2)
'' ''' '^

(3) A steamer navigating a narrow

" channel must, whenever it is safe and practicable, keep

" to that side of the fairway or mid-channel which lies on

" the starboard side of the steamer. (4) A steamer,

" when passing another steamer in such channel, must

" always leave the other upon the larboard side. (5)

" When steamers must inevitably or necessarily cross so

" near, that by continuing their respective courses there

" would be a risk of collision, each vessel must put her

" helm to port, so as always to pass on the larboard side

" of each other."

Both vessels elected to violate these rules, and attempted

to pass each other starboard to starboard, and a collision

was the result. As the Oceanic was the first to depart

from the rules, she took the risk of passing in safety
;

and, failing in the movement, the law holds her in fault.

The Columbia, 29 Fed. 716; The Rockaway, 38 Fed.

856, affirmed 43 Fed. 544; The Garden City, 38 Fed.

860; the Titan, 44 Fed. 510, affirmed 49 Fed. 479, 1

C. C. A. 324; the Clara, 49 Fed. 768. But the argument

of counsel having been directed more particularly to the
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rules provided in the Act of Congress, of March 3d, 1885,

prescribing "Revised International Kules and Regula-

tions for Preventing Collisions at Sea," we will proceed to

consider the movements of the vessels with respect to these

rules. Article 16 of these rules provides as follows

:

"If two ships under steam are crossing so as to involve

" risk of collision, the ship which has the other on the

" starboard side shall keep out of the way of the other."

Article 18 provides :

" Every steamship, when approaching another shi]) so

"as to involve risk of collision, shall slacken her speed, or

" stop and reverse, if necessary."

Article 19 jirovides:

" In taking any course authorized or required by these

" regulations, a steamship under way may indicate that

" course to any other ship which she has in sight by the

"following signals on her steam whistle, namely: One

" short blast to mean^ ' I am directing my course to star-

" ' board; ' two short blasts to mean, ' I am directing my
" ' course to port;' three short blasts to mean, ' I am going

" ' full speed astern.' The use of these signals is optional,

'' but if they are used the course of the ship nuist be in

" accordance with the signal made."

Article 21 provides:

" In narrow channels every steamship shall, when it is

" safe and practicable, keep to that side of the fairway or

" mid-channel which lies on the starboard side of such

"ship."

Article 22 provides:

" Where, by the above rules, one of two ships is to keep

" out of the way, the other shall keep her course."
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Article 23 provides:

"In obeying and construing these rules, due regard

"shall be had to all dangers of navigation, and to au}-

" special circumstances wliich may render a departure

" from the above rules necessary in order to avoid imme-

" diate danger."

When the Oceanic discovered tlie City of Chester com-

ing out of the liarbor, the former liad the latter on the

starboard bow, and, under Article 16, the Oceanic was

bound to adopt such a course as would enable her to keep

out of the way of the City of Chester, while the latter

was entitled to keep her course. Tbe Oceanic had ample

opportunity to " keep out of the way" of the approaching

City of Chester, had she acted in due season. Tiiere were

no impediments to any maneuver she might have seen fit

to make, if these had been carried out at the proper time.

The testimony shows that the whistles—the fog blasts—of

the City of Chester, when first heard, indicated that she

was some three points off the starboard bow of the Oceanic.

As the vessels approached, the repeated fog blasts from

the City of Chester confirmed that vessel's position and

bearing with respect to that of the Oceanic, and, further-

more, indicated that the City of Chester seemed to main-

tain about the same course and continued to head in the

direction of a point amidships of the Oceanic. Such

is the testimony of the pilot, captain and officers of the

Oceanic ; and it is an undisputed fact that when the

City of Chester was first sighted, her position with re-

lation to the Oceanic was exactly what these witnesses,

guided solely by the sound of the fog blasts of the

City of Chester, had -determined it to be, viz.: Two
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and one-]ialf to three points off the Ocean ic's starboard

bow, heading for amidsliips. The signals were first heard

off Point Bonita, perhaps sliortly after that point liad

been passed. TJiey continued to be lieard, increasing in

distinctness as the vessels ai)proached each other. These

fog signals from the City of Chester were timely notice

to the Oceanic to be on guard against the danger of a

collision. The situation certainly called for the utmost

caution; and while it may be said that the Oceanic, j)ro-

ceeding " dead slow," was not required under the circum-

stances, to do anything more until tlie City of Chester

should come in view, and her course ascertained, neverthe-

less the Oceanic sliould liave been prepared by these

warnings for immediate action as soon as the dangerous

proximity of the City of Chester had been discovered.

But was the Oceanic proceeding dead slow ? Pilot Meyer

says they were abeam of Point Bonita at 9:19, when the

order to go dead slow was given. Eight minutes later, he

says, they were a (p.iarter of a mile off Point Diablo.

These two points are about 1 i miles apart. To traverse

this distance in eight minutes requires a speed of more

than 10 knots an hour, and yet the ^^ilot tells us that, in

o;oin2; dead slow, he was makino; o to 4 knots through the

water without regard to the effect of the tide, and that the

tide was running 2 or 3 knots. The greatest possible

speed, he admits, is therefore not more than seven knots

over the ground. That the Oceanic was proceeding at a

higher rate of speed than this is confirmed by the testi-

mony of Allen, the cheif engineer of the Oceanic. He
says that at 9:14 they w^ere going dead slow, and 11

minutes later they went full speed astern. Captain
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Metcalfe testifies that when the City of Chester was

sighted by tlie Oceanic the latter vessel was about a quarter

of a mile from Lime Point, probably then to the south-

west of that point ; but, from other testimony, it a[)pears

it was not until the vessel was directly off Lime Point

that the order was given to go full speed astern.

The distance between Point Bonita and Lime Point is

more than two miles. To traverse this distance in 11

minutes would require a speed of more than 13 knots an

hour. But allowing for possible errors in bearings, and

reducing tlie distance to two miles from Point Bonita to

the place where the order was given to go full speed

astern, and we still have a speed of more^ than 101 knots

per hour. Had this vessel been going over the ground at

the rate of seven knots per hour—her highest possible

speed at that time, according to the pilot—she would have

required 12 minutes to pass from a point directly abeam of

Point Bonita to a point directly abeam of Point Diablo,

and more than 17 minutes to pass from Point Bonita to

the place where the order was given to go full speed astern.

It is plain, therefore, that either the Oceanic was going at

a higher rate of speed than has been admitted by her of-

ficers, or the interval of time between the orders to go dead

slow and to reverse was greater than that stated by the

witnesses. The Oceanic was, in my opinion, proceeding

along the mid-channel, aided by its strong current. That

she was going at a higher rate of speed than dead slow is

established by the fact that, although she reversed a few

minutes before the collision, she drove her bow into the

City of Chester some 10 feet, or about one-half the latter's

beam. That this force was not all the effect of the flood
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tide is proven by the fact that both vessels were prac-

tically in the same current, and the City of Chester was

also acting under an order of reverse.

Article 13 of the Act of March 3, 1885, providing

" Revised International Rules and Regulations' for Pre-

venting Collisions at Bea," is as follows :
" Every ship,

whether a sailing ship or a steamship, shall in a fog, mist

or falling snow go at a moderate speed." In the case of

the Normandie, 43 Fed. I ")6, Judge Brown, of the South-

ern District of New York, says that

—

" What is * moderate speed ' is largely a question of cir-

" cumstances, having reference to the density of the fog;

" the place of navigation ; the probable presence of other

" other vessels likely to be met; the state of the weather,

" as affecting the ability to hear the fog signals of other

" vessels at a reasonable distance ; the full speed of the ship

" herself; her appliances for rapid maneuvering, and the

" amount of steam power kept in reserve, as affecting her

" ability to stop quickly after hearing fog signals."

A great nvany cases have been before the Courts, in-

volving the question of what is a moderate speed in a fog;

but it will not be necessary to review these cases, since for

the present purpose the rule applicable to the situation under

consideration may be briefly stated in the words of Judge

Wallace in the case of Fabre vs. Steamship Co. (decided

in the Cii-.cuit Court of Ap2:>eals for the Second Circuit),

3 C. C. A. 534, 53 Fed. 290. He says

:

" Prudent seamanship requires a steam vessel navigat-

" ing in a fog, hearing apparently forward of her beam

" the fog signal of another vessel, the position of which is

* not ascertained, if the circumstances of the case admit, to
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" stop her engines and then navigcite with caution until

" danger of collision is over.."

This rule, as Judge Wallace states, had been incorpor-

ated into the " Regulations for Preventing Collisions at

Sea," adopted by the International Marine Conference of

i88U, where it appears as Article IG; but is found there

because nautical experience had determined that it was

necessary to observe such a rule, and the Courts have often

declared it obligatory. In the case of the City of New

York, 147 U. S. 81, 13 Sup. Ct. '211, the Supreme Court

said

:

" There is no such certainty of the exact position of a

" horn blown in a fog as will justify a steamer in specu-

" lating upon the probability of avoiding it by a change

" of the helm, without takitig the additional precaution of

" stopping until its location is definitely ascertained."

Applying this rule to the present case, we find that the

Oceanic, being warned by fog signals apparently forward

of her beam that another vessel was ap2)roaching through

the channel, instead of keeping on in the direction of dan-

ger, should have stopped her engines and then navigated

with caution until the danger of collision was over. The

claim that is made that she reduced her'speed to dead

slow oft Point Bonita, when the fog signals were first

heard, did not meet the requirement of the situation, even

if her speed was only at the rate of 7 knots per hour ; but

if we conclude that she was steaming and drifting in the

tide at the rate oi' 10 knots per hour, then, clearly, she

was proceeding in gross violation of the rule, and must

be held responible for the consequences.

The question now is, was the Oceanic, having an un-
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known vessel on her starboard side, reijuired to act on the

fog signals of the latter and keep out of her way, as pro-

vided in Article 16 of the Rules and Regulations of 1885,

or was the Oceanic at liberty to go on until the approach-

ing vessel should come in view, and then regulate her

conduct in accordance with the situation as it should then

appear ? Would the mere fact that the fog ])revented the

officers of the Oceanic from getting sight of the City of

Chester sooner excuse or relieve them from acting upon

the signal of danger which her fog blasts indicated ? To

admit that they were justified in pursuing such a course,

would, in my judgment, avoid this imj^ortant rule of navi-

gation and remove one of the most effective safeguards

against collision in foggy weather. This examination into

the conduct of the Oceanic with respect to the fog signals

of the City of Chester has not been made, however, for

the i)urpose of determining whether she was at fault dur-

ing this stage of her progress. It has been rather for the

purpose of better undestanding her hiter movements,

which are the subject of controversy.

We come now to consider the conduct of the Oceanic

after the City of Chester came in view. The latter vessel

was discovered looming up through the fog about a half a

mile distant on the starboard bow of the Oceanic, precisely

as tlie fog signals had previously indicated. It was cer-

tainly then the duty of the Oceanic to adopt prompt

measures to keep out of the way of the City of Chester.

The Aurania, 29 Fed. 124; the Ogemaw, 32 Fed. 922.

What did she do ? She signalled to the City of Chester,

with two blasts of the whistle, that she would direct her

course to jiort, and for the City of Chester to do the same,
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and accordingly the helm of the Oceanic was put hard

astarboard. The City of Chester responded to the signal

of the Oceanic with two blasts of her whistle, indicating

that she would direct her course to port—that is to say,

she would pass on the starboard side of the Oceanic. It

was, however, soon discovered that the City of Chester

was not carrying out the agreement, but, on the contrary,

was acting as though under the influence of a port helm

and was directing her course to starboard. Two minutes

after the first signal, the Oceanic gave the second signal of

two blasts, adhering to her previous determination to direct

her course to port, and indicating that the City of Chester

should do the same. The City of Chester answered as

before, but kept on the contrary course. Almost imme-

diately after, the order was given on the Oceanic to go full

speed astern ; but this order came too late, for in two

minutes the vessels were in collision.

Counsel for respondent claim that the rule which re-

quires that a vessel which has another on her starboard

side shall keep out of the way of the other does not apply

in this case because the steamers, as it is claimed, were not

on crossing courses. The contention is based upon the

ground that if the line of the course of the Oceanic had

been produced, when the vessel first caught sight of the

City of Chester, it would never have touched the City of

Chester; while, if the line of the course of tlie City of

Chester had been produced^ it would have crossed the

Oceanic somewhere about the funnel or bridge. These,

they claim, do not constitute crossing courses. It is ad-

mitted that the vessels were not end on to each other, and

they were not on parallel courses, but they were approach-
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ing each other from opposite directions, obliquely. The

City of Chester was so headed, and both vessels were so

advancing and approaching each other, that, unless they

changed their courses radically, the bow of the City of

Chester w^ould eventually strike the Oceanic amidships.

This is the very thing which the rule was designed to

prevent. If this was not a crossing course by one vessel,

involving a risk of collision, it is difficult to understand

how tlie course could be designated, or what rule of navi-

gation could apply. If their contention be true, then, as

the vessels were confessedly not end on, nor on crossing-

courses, none of the rules would be applicable. But I

think there can be no question that the vessels were on

crossing courses within the meaning of Article 16. The

language used is very broad, and apparently refers to any

crossing of courses involving risk of collision. The very

fact that it does not specify any particular course or courses

indicates, to my mind, the general character of the rule.

One vessel may be crossing the path of another, or both

may be approaching on converging lines so as to meet at a

given point, or, iis in the case at bar, one may so bear upon

another that, eventually, if no change is made in the

course of one or both, a collision is rendered imminent.

In any of the above 'instances the risk of collision, all

things being equal, is as great in the one case as in the

other. The vessels, in my opinion, weie on crossing

courses, within the meaning of the rule; and the Oceanic,

having the City of Chester on her starboard bow, and

being apprised of that fact, or chargeable with notice of

that fact, from the direction of the repeated fog signals, for

some 10 or 12 minutes before the collision, should have
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kept out of the way, and should have taken steps to do so

much sooner than she did. The Lej^anto, 1 C. C. A. 503,

50 Fed. 234; the Georgia, 1 C. C. A,, 489, 50 Fed. 129.

We have now reached the important question in the

case: Was the Oceanic at fault in failing to reverse

sooner than she did ? The testimony indicates that when

the first signal was given, and answered by the the City of

Chester, the helm of the Oceanic was put hard a star-

board. There is, however, a discrepancy in the testimony

of Pilot Meyer on this point. He first says that the helm

was put hard a starboard at this time, and again his state-

ment would seem to indicate that the helm was

not put hard a starboard until the second signal was given,

but the captain and officers agree that the helm w^as placed

hard a starboard immediately after the first signal. This

order, it will be remembered, was given as soon as the City

of Chester had been discovered through the fog. The

distance at which the City of Chester was first seen was

about half a mile. Although this vessel answered the two

whistles of the Oceanic with two, thus agreeing to go to

port, yet she did not, at any time before the collision, act

in accordance with her signal. All the witnesses on the

Oceanic agree that the City of Chester failed absolutely to

comply with her promise. Upon answering the first

signal, she seemed to respond to her starboard helm just

a trifle; but this was only momentary, for she seemed to

be under the influence of a port helm,—going to the right

instead of to the left. Her course to the right was not a

sudden or radical change from the left to right, but it was

a steady and gradual change, becoming more apparent all

the time, until, when under full speed astern, with her
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helm hard a. starboard, she went to starboard so rapidly

that she got across the bows of the Oceanic, that vessel

running into her on her port side some 20 feet abaft the

bow. But at no time, the witnesses of the Oceanic all

swear, did the City of Chester appreciable answer her

starboard helm, by going to the left, as she had agreed to

do. This fact was observed by the pilot, captain, and

officers ; and yet no steps were taken by either the pilot or

the captain to ascertain whether the signal had been mis-

understood, or incorrectly answered. Fully two minutes

were allowed to pass by, the vessels meanwhile continuing

to approach each other, when the pilot, becoming alarmed

at the aspect affairs were assuming, ordered two whistles,

—to go to port,—which the City of Chester answered also

with two. About half a minute or thereabouts expired

after this second signal had been given and answered,

when, for the first time, the order to reverse was given by

the captain of the Oceanic. It appears that it was about

this time that the City of Chester first obtained a view of

the Oceanic ; and her captain, seeing that a collision was

absolutely unavoidable, also gave the order of full speed

astern. Both sides agree—that is, the witnesses on the

Oceanic and the City of Chester concur—that, when the

order to reverse was given by each, the collision was in-

evitable. It is plain that this order came too late to be

of any utility, even to materially mitigate the disastrous

effects of the collision, for the City of Chester was pene-

trated by the Oceanic fully 10 feet; or about half her

beam, and could only be kept afloat by keeping the

Oceanic inn)inged in the breach, and even then she was

kept afloat for only five or six minutes. In this the



354 Henry F. Smith et al m.

Oceanic was clearly at fault. She should have gone full

speed astern much sooner, particularly in view of the

warning conveyed to her in the fog-signals of the City of

Chester. In my judgment the Oceanic should have been re-

versed the instant it was discovered that the City of Chester

did not respond to her helm as she had agreed to. The situa-

tion was a critical one at that time, and called for imme-

diate action, as further developments conclusively showed.

It was absolutely necessary to reverse then to avoid, not a

mere risk of collision, but a collision itself. The risk

of collision, to my mind, existed for some time prior.

It was certainly present when they first sighted the City

of Chester. The very object of the maneuver which the

pilot of the Oceanic elected to adopt, and acceded to

by the City of Chester, was made with the view of avoid-

ing a collision.

The pilot says :
" I said :

' Now it is time to give him
*' two distinct whistles, to tell him we will starboard ; he

" is now on our starboard bow ; he is going this way—so

*' that he may put his wheel starboard and clear us.'

"

The testimony of this witness as to when the danger of

collision arose is significant

:

" Q. Do you mean to tell us that there was but one

" thing that would have saved the shi]) from colliding with

" you after you first saw her, and that was that she should

" go to starboard—that she should obey her starboard

" helm ? A. Certainly. Q. That is the only thing that

" would prevent a collision from the time you first saw

" her? A. Yes, sir. Q. Then from the time you first

" caught sight of the Chester you felt that there would be

'* a collision unless she went to |)ort ? A. Yes, sir. Q. Un-
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*' less she obeyed her starboard hehn ? A. Yes, sir. Q. Is

"that right? A. Yes, sir. Q, If that is the condition

" of affairs, why did you sound the second signal ?

" A. Because she did not go that way. Q. You sounded

" the second signal to get her to go that way ? A. Yes,

" sir."

Again :

" Q. As I understand, you say when you saw tlie City of

" Chester a half a mile away^ and some three points on

" her starboard bow, that nothing could avert the collision

" or disaster exce^^t her turning to starboard ? A. That

" is what it is."

This testimony is substantiated by that of Captain Met-

calfe and the other officers of the Oceanic.

Now, if it was necessary Avhen the City of Chester came

into view for both vessels to act in order to clear each

other, it is too plain to need comment that there was a se-

rious risk of collision. That being true, the instant that the

officers of the Oceanic saw that the City of Chester did not

do as she ought to have done, with all the means at their

command, their skill and experience, and in view of the

significant sym^^toms of danger alread}^ adverted to, they

should certainly have stopped and reversed. The lan-

guage of Judge Simonton in delivering the opinion of the

Circuit Court of Appeals for the Fourth Circuit, in the

case of The Louise, 3 C. C. A., 330, 52 Fed. 885, is applic-

able to the case at bar. He says

.

" These (the rules of navigation) leave but little room

" for mere conjecture in controlling the action of the master

"' and ))ilot. Each of them has in his power the means of

'' ascertaining with approximate certainty the intention
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" and course of an approaching steamer. He must use

'' tliem. Notwithstanding this, errors committed by one

" of two vessels approaching each other from opposite di-

" rections do not excuse the other from adopting every

" proper precaution required by the special circumstances

" of the case to prevent a collision. Kule 24 ; The Maria

" Martin, 12 Wall. 47; The Scotia, 14 Wall. 181. If

" there be any uncertainty as to the intentions of the ap-

" pi-oaching vessel. This of itself calls for the closest

" watch and the highest degree of diligence on

" the part of the other vessel, with reference to her

*' movements, and it behooves those in charge to be prompt

" in availing themselves of every resource to avoid not

" only a collision, but the risk of such a catastrophe. The
" Manitoba, :22 U. S. 108, 7 Sup. Ct. 1158."

in the America, 92 U. S., 432, Mr. Justice Clifford,

speaking for the Supreme Court, said : .

" Sailing i-ules were ordained to prevent collisions be-

" tween ships emidoyed in navigation, and to preserve life

" and property embarked in that perilous pursuit, and not

" to enable those whose duty it is to adopt, if possible, the

" necessary precautions to avoid such a disaster, to deter-

" mine how little they can do in that direction without be-

" coming responsible for its consequences in case it occurs."

Again

:

** Rules of navigation are ordained to preserve life and

" property and not to promote or authorize collision. Even
" flagrant fault committed by one of two vessels approach-

" ing each other from opposite directions will not excuse

" the other from adopting every precaution to prevent a

" collision. The Maria Martin, 12 Wall. 47."
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The case of the Khedive (decided by the House of

Lords ill 1880), 5 App. Cas. 87G, is in point. The facts

of that case were not as strong against the vessel failing to

reverse in a seasonable time as in the case at Bar. There

the collision had been precipitated by another vessel—the

Voorwaarts—suddenly altering her course. The master of

the Khedive, thus taken unawares, gave the order to place

the hehii hard a starboard and for the engineers to stand

by the engines ready for any emergency. About a minute

and a half later he gave the order, " Full speed astern."

But after an elaborate consideration of the case the House

of Lords held that he gave the order to reverse too late
;

that he should have done so when he directed the engi-

neers to stand by their engines ; that the rule of naviga-

tion, that " every steamship, when approaching an other

ship so as to involve risk of collision, shall slacken her

speed, or, if necessary, stop and reverse
'"'—which is the

same as our rule (Article 18 of the Act of March 3, 1885)

—gave the master no discretion when risk of collision was

present ; that he was bound to stop and reverse at the first

moment of danger ; and that, as he had not done so, the

Khedive was in part to blame. Lord Blackburn observes:

" We are advised, and of the opinion, that under the

" circumstances and in the position of those two ships, it

" was quite right that the helm of the Khedive should be

" put hard a starboard. But then comes the question

" whether the captain ought not, at the time he gave the

" order to put the helm hard a starboard, to have ordered

" the engines to be stopped and reversed. It was obvious

" that at that moment there w^ere two steamships approach-

" ing each other in great danger of collision. It is obvi-
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" oiis, therefore, that the rule of navigation applied, unless

" there were something which made it necessary for the

" safety of the navigation that the rule as to stop[)ing and

'* reversing should not be acted upon."

Speaking of the conduct of the master of the Khedive,

he says:

" He at once took in the situation and was aware that

*' there was risk of collision and that it was imminent if

" not inevitable ; and he acted with great promptitude and

" skill, so as greatly to alleviate the violence of the inevi-

" table condition. But he did not stop and reverse, nor

" even slacken his speed ; and there he departed from the

" course prescribed by Kegulation 16. Nor was there any-

" thing in the circumstances rendering a departure

" from this rule necessary in order to avoid immediate

" danger. Even if it would, in the absence of such a

" positive rule, be better seamanship to keep way on the

" ship in order to make her more manageable (which is

" not clear), the Legislature has thought it better to pre-

" scribe the course which must be followed."

In the case at bar fully two and a half minutes at least

were allowed to pass by after the dangerous proximity of

the City of Chester had been discovered before the order

to reverse was given, and the risk of collision cannot be

said to have been an imminent one. It was a foregone

conclusion. The order to reverse was delayed in the face

of the fact that during all this time it was seen that the

City of Chester was not answering her helm and was not

going to port ; but, on the contrary, was going to star-

board. The City of Chester was not, in fact, executing the

maneuver relied on to avoid a collision. This was ob^
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served from the first. The pilot and Captain of the Oce-

anic should therefore have appreciated the imminent risk

of collision the instant they saw that the City of Chester

did not respond to her helm, and should have acted

promptly. They neither stopped nor did they reverse.

They now seek to justify their tardy action upon the

ground that as the master of the Citv of Chester sig-nalled

that he w^ouki go to port, they were justified in relying

upon that signal, and tliis in the fiice of, and w^ith positive

and convincing evidence of, facts which showed that the

City of Chester was not doing as she had agreed to do,

but was doing just the opposite. If they did not observe

these facts they should have done so, and their failure to

do so cannot be excused.

In the case of the Peryl (decided by the Court of Ap-

peals), 9 Prob. Div. 137 (1884), Breet, M. R., held that

although the Beryl had the right of way, and had slack-

ened her speed from a quarter to a half a mile distant from

the Abeona, and had stopped and reversed some ^'00 yards

distant, she was still in fault for failing to reverse soon

enough, and she was held mutually liable with the Abe-

ona. The learned Judge observed :

" I am sorry in this case to have come to the conclusion

" to which I feel bound to come. I take it that the basis

*'. of the regulations for preventing collisions at sea is that

" they are instructions to those in charge of ships as to

" their conduct, and the Legislature has not thought it

" enough to say, ' We will give you rules which shall pre-

" vent a collision.' They have gone further and said that,

" ' For the safety of navigation we will give you rules

" which shall prevent risk of collision. It is not enough
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" if you do only that wliicli will apjoarently prevent a col-

" lision. We will give you rules which shall regulate

" your conduct, not merely for the purpose of

" preventing even a risk of collision ' '" * '''
^''

" Another rule of interpretation of these regulations

" is (the object of them being to avoid risk of col-

" lision), that they are all applicable at a time when

" the risk of collision can be avoided—not that they

" are aj^plicable when the risk of collision is already fixed

*' and determined. We have always said that the right

" moment of time to be considered is that which exists at

•' the moment before the risk of collision is constituted.

" The words are not, ' If two ships under steam are cross-

" ing with a risk of collision,' but ' are crossing so as to

*' involve risk of collision ;' that is, the moment before

" there was a risk of collision."

And again he observes

:

" That rule (to slacken speed, or to stop and reverse, in

" my opinion, like all others^ applies particularly to the

" moment the risk of collision is constituted and exists.

" It is at a time when the action of both steamers is such

" as to involve risk of collision. At that moment of time,

" if what they are doing involves a risk of collision, they

" are both to slacken their speed. It applies to each of

'' them. But it may be that the condition of things just

" before the moment when the risk of collision is to be

" constituted is such that slackening will not avoid that

" risk of collision, and that it requires another maneuver,

*' namely, that of stoping and reversing, and then they

" must stop and reverse, either one or the other, or both.

" That again, is an instruction as to the conduct of men.
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" and it cannot be that they are to do that thing merely

" because it is j^roved afterwards that there Avas a risk of

" collision, or if there was risk of collision about to be

" constituted. It must apply if the circumstances are such

" that an officer of ordinary skill and care would be

" bound to come to tlie conclusion that if the ships

" continue to ap|)roach each other there will be risk of

" collision."

The case of Fabre v. Steamship Co., Supra, involved

the question of responsibility f )r a collision between the

steamship Umbria and Iberia near the entrance to New
York harbor. The District Court held that the Umbria

alone was in fault. The Circuit Court of Appeals found

that both vessels were to blame, and in commenting on the

conduct of the Iberia, said

:

" During the interval of probably eight minutes, the

" whistles of the Umbria apparently continued to bear

" steadily at about the same place, on the Iberia's port

" hand. This should have made it clear to the master of

" the Iberia that the vessels were approaching, so as to in-

*' volve the risk of collision. Under such circumstances,

" it was his imperative duty to stop his vessel until he

" could come to a clear understanding of the course of

" the Umbria. The event proved that she would have

" escaped if her engines had not been put at full speed;

" but it could not be foretold that she could do so, and the

" only jn-oper course was to observe the rule which

" requires steam vessels, when approaching one another,

" so as to involve risk of collision, to slacken speed, or if

" necessary, stop and reverse. It is the imperative rule,

" when two steamers are approaching each other in a fog^



362 Heney F. Smith et al vs.

" and the signals of eacli of them indicate that they are

" drawing together on opposite or crossing courses, for

" each to stop until a clear understanding is reached with

" regard to their respective positions and courses ; and, if

" there be any confusion of signals, or any other apparent

" risk of collision, not only to stop, but to reverse their

" engines."

The Court cites a number of cases in support of the

doctrine; among others, that of the Beryl, supra. There

are also many other cases to the same effect; and,

while it may appear that the situations in these several

cases diffei- in some [)articulars from the one at bar, nevei-

theless the rule of safety, as declared by the CourtS; is

applicable here, and determines that the Oceanic, under

the circumstances of her situation, was at fault in not

stopping and reversing her engines to prevent the collision.

In this connection, the conduct of the captain and pilot

with respect to the probable effect of the tidal current

upon the City of Chester should not be overlooked. They

both admit that they did not take into consideration the

probable effect which the tide rip or cross-cnrrent, which

they knew the City of Chester had to ci'oss, would have

on herstarl)oard hehu. They claim that this was a matter

solely for the captain of the City of Chester to have taken

into consideration when he assented to their signal to go

to port. They claim, further, that they did not know as

a mattei' of I'act the position of the City of Chester with

respect to the tide rip; but they admit that they knew

where the tide rip was, and they admit that they knew the

position of the City of Chester, for they had sight of her

when she was a half a mile off—so they claim—and kept
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her ill view continuously up to the collision. Putting all

this information together, it would not have been such a

difficult task to determine, approximately, of course, the fact

whether or not the City of Chester had not crossed the

tide rip. But they confess they did not give " the matter

"of the Chester beins; caught in that tide anv considera-

" tion whatever." And yet the captain admits that a

vessel going from slack water into a cross current would

be carried oiBf her course to some extent, and that such was

the effect of this rip tide upon vessels crossing it going out

of the harbor; and he also states it as his opinion that

when he first caught sight of the City of Chester she had

not yet crossed that rip. He says:

"Assuming the position of the City of Chester to be half

"a mile from me on my starboard bow when the first sig-

" nal was given, she was not within the influence of that

" tide rip in the neighborhood of Fort Point."

He therefore kncAV or should have known that the City

of Chester had to cross that current, and yet he confesses

that he gave the matter no consideration whatever; in

other words he ignored this factor completely, and the

order to go to port was given by the pilot, and insisted on,

regardless of the probable effect of the flood tide on the

helm of the City of Chester.

In the case of The John II. May, 52 Fed. 882, Judge

Butler said: " He (the captain) says that he was unaware

" of the state of the tide, which tended to carry the barge

" upward. This was inexcusable ignorance for which,

"also, his vessel must answer." In the case of The Oge-

maw, 32 Fed. 919, the same doctrine is affirmed: " A
^' steamer bound to keep out of the way must, at her OAvn
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" peril, shape her course for a safe margin against the

"contingencies of navigation and the effect of tide cur-

" rents."

In view of these established rules of navigation, the

conclusion is reached tliat the Oceanic was at fault in her

movements, and, failing to use ordinary care in attempting

to jiass the City of Cliester, she is mutually responsible

with the Citv of Chester for the dama2:es resulting: from

the collision.

As to the amount of damages : The deceased, Henry

Smitli was thirty-two years of age and in first-class health.

He had been married for som.e five years and a half, and

was the father of three children, one of whom, Myrta

Smith, also ]ost her life in the disaster. He had been en-

gaged, just previous to his death, in the dairy business in

Sacramento, Cal. His widow testifies that he owned some

property in connection with the daiiy business, 160 acres

of land, about 45 cows, 10 or 15 head of horses and mules
;

tliat he supported himself and family, including his father

and sister-in-law ; that the family expenses were from $75

to |100 per month, ami that he made from $50 to $75 over

that sum a month. His yearly earnings would, therefore,

at that rate amount to from $1,500 to $2,100. He had

$500 on his person when drowned, which was missing

when his body was found. Testimony was introduced to

show, that to purchase an annuity of $1,500 on a male per-

son thity-two years of age and in good health, would

require $24,882 in cash. There are, however, consider-

ations involved in determino- the value of a life not em-

braced within the rules of the annuity tables. Morgan vs.

Southern Pac. Co., 95 Cal. 521, 30 Pac. 601 ; Cheatam vs.
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Red River Line, 56 Feci. 248 ; In re Humboldt Lumber

Manufacturers' Ass'n, 60 Fed. 428. In fourteen States

these considerations have found expression in statutes

limiting the amount that may be recovered for the death

of a person to $5,000, and in two States and one Terri-

tory the law limits the amount to $10,000. There is no

limitation in this State. Section 377 of the Code of Civil

Procedure provides that " such damages may be given as

under all the circumstances of the ease may be just." The

statutes of those States which fix a limit have been noticed

by the Courts in other States, and have have had weight

in fixing the amount of damages. In view of all the cir-

cumstances of this case, I will assess the damages caused

by the death of Henry Smith at $10,000.

Myrta Sruitli was over four and a half years of age and

in good health. The Supreme Court of this State, in Morgan

vs. Southern Pac. Co., 95 Cal. 510, 80 Pac. 608, held that

in an action by a parent to recover damages for the death

of a minor child, caused by negligence, the main element

of damage is the probable value of the services of the de-

ceased during niinority. Manifestly there is no rule that

will enable the Court to estimate with any degree of accur-

acy, the probable value of the services of a child. But as

the statute gives the right of action for the benefit of the

parent without regard to circumstances, I must determine

that there is some injury, which I fix in the sum of

$1,000.
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At a stated term of the District Court of the United

States, for the Northern District of California, liekl

at tlie Court room, in the City of San Francisco, on

Monday, the 23rd day of April, in the year of our

Lord, one thousand eight hundred and ninety-four.

Present

:

The Honorable W. W. Morrow, Judge.

Henry F. Smith et al,
)

vs. V No. 10,732.

Occidental & Oriental S. S. Co. j

On motion of W. H. Cobb, Esq., Proctor for the libel-

ants, a decree in favor of libelants for ten thousand dollars

(;$10,0()0) and costs was this day signed and entered.
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In the District Court of the United States in and for the

Northern District of California.

In Admiralty.

Henry F. Smith and George C.

Smith, Infants, by Eliza A.

Smith, for herself and as Ad-

ministratrix of the estate of

Henry Smith, deceased.

Libelants,

vs.

The Occidental and Oriental

Steamship Company (a cor-

poration) and The Pacific

Coast Steamship Company (a

corporation),

Respondents.

FINAL DECREE.

This cause heretofore came on regularly to be heard by

the Court upon the libelants' libel and the answer thereto

of the respondent, the Occidental and Oriental Steamship

Company, a corporation (the respondent, the Pacific Coast

Steamship Company, having by reason of proceedings

taken by it pursuant to Sections 4,'282 and 4,-89 of the

Revised Statutes of the United States been dismissed

herein), and upon the proofs submitted by the respective

parties, and proctors for both parties having been heard

thereon, and the cause having been tried on its merits and

submitted to the Court for its determination, and the
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Court having delivered and filed its decision in writing

in the case, wherein and Avhereby it finds the allegations

of the libel herein to be true, except that the Court finds

the libelants have been damaged by said respondent, the

Occidental and Oriental Steamship Company, in the sum

of ten thousand dollars (| 10,000) only, instead of the

sum stated in the libel, and the Court having ordered the

final decree to be made and entered herein in favor of

libelants and against the said respondent, the Occidental

and Oriental Steamship Company, for the sum of ten

thousand dollars ($10,000).

Therefore, by reason of the premises, it is ordered, ad-

judged and decreed that the said libelants, Henry F.

Smith, George C. Smith and Eliza A, Smith, for herself,

and also as administratix of the estate of Henry Smith,

deceased, do have and recover of and from the respondent,

the Occidental and Oriental Steamship Company (a cor-

poration), tlie sum of ten thousand dollars ($10,000),

with legal interest thereon from the date hereof, together

with libelants' costs of suit herein taxed at

It is further ordered, adjudged and decreed herein that

the said sums may be ])aid to the proctors of libelants,

and that said proctors may enter complete satisfaction of

this decree upon payment to them of the said sums here-

inbefore specified.

It is further ordered, adjudged and decreed herein, that

unless this decree be satisfied or proceedings thereon be

stayed on ap|)eal within the time limited and prescribed

by the rales and practice of this Court, that the libelants

have execution against respondent, the Occidental antl

Oriental Steamship Company (a corporation), to enforce
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satisfaction of this decree, or so much thereof as shall re-

main unsettled.

Done in open Court at the stated term, etc., this 23d

day of xVpril, a. d. 1894.

WM. M. MORROW,
District Judi^e.

[Filed]: April 23d, 1894.

Southard Hoffman, Clerk.

By J. S. Manley, Deputy Clerk,

In the District Court oi the United States, Northern

(District of Califor7iia.

In Admiralty.

Henry F. SmitIi, et al.,

Libelants.

vs.

The Occidental and Oriental

Steamship Co., et. al..

Respondents.

BILL OF COSTS OF LIBELANTS.

Proctor docker fee $ 20.00

Deposition of Sarah Nye 7.80

Affidavit of taking de|)Osition .50

Certified cojiy of Letters of Administration 1 .50

Clement Bennett, Court room reporter 117.00

Cash paid U. S. Marshal 25.00

Cash paid witnesses 70.60

1242.40
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State of California,

City and County of San Francisco.

W. H. Cobb being duly sworn deposes and says, that

he is one of the Proctors for libelants in the above action,

and was as such is better informed as to the items charged

in the foregoing memorandum than said libelants; that to

the best of his knowledge and belief the foregoing items of

costs and disbursements in this action are correct, and that

the said disbursements have been necessarily incurred in

said action.

Subscribed and sworn to before me this 24th day of

April, 1894.

W. H. COBB.

[Seal.] L. M. Hoefler,

Court Commissioner of the City and

County of San Francisco.

Libelants Proctor's costs taxed at $242.40, the payment

of $20 to Clerk being stricken out.

Southard Hoffman, Clerk.

May 1st., 1894.
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I}i the District Court of the United States Northern

District of California.

ss.

HenkyF. Smith, et. al.,

Libelants,
vs.

Occidental & Oriental Steam-

ship Co., et. al.,

Respondents.

State of California,

City and County of San Francisco.

W. H. Cobb being duly sworn deposes and says : that

he is one of the Proctors for libelant in the above entitled

action, and paid out the money for witness fees on the

trial of said cause. That there wa: actually paid to the

following named witnesses the several amounts of money

set opposite their respective names, but such receipts as

were taken therefore are mislaid and lost.

J. J. Loggie,

Frank Cookson^ 3

John Lundum, 5

Jos. Rankin, 5

F. Westdahl, 1

Louis Meyer, 1

John Metcalfe, 1

Rufus Comstock, 4

Clitus Barbour, 1

Chas. McCuIlom, 1

1 days attendance $L50
4.50

7.50

and 20 mi. travel.. 8.50

L50
1.50

1.50

6.00

1.50

1.50

W. H. COBB.

Subscribed and sworn to before me this 24tli day of

April, 1894.

[Seal.] L. M. Hoefler,

Court Commissioner of the City and County

of San Francisco, State of California.
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In the Dldricl Court of the United States, Northern Dis-

trict of (kdifornia.

Henry F. Smith, et al.,

vs.

The Occidental & Oriental
Steamship Company, a cor-

poration.

State of California, )

County of Sacramento. '

Clinton L. White, being duly sworn, says that he is one

of the Proctors of libehmts in the above-entitled cause;

that, in addition to the items of costs in said cause neces-

sarily paid out by libelant for which receipts are furnished,

he, oil behalf of libelants, also paid out the following

items, all wliicli were necessarily incurred in said cause:

Oct. 17th, 1892...To Lincoln White, notary pub-

lic, for affidavit for taking

deposition $0.50

Oct. 21Jth, 1892... To Win J. Davis, notary pub-

lic, for taking deposition of

Witness Sarah Nye 7.80

Aug.26tli, 189;i..To Clerk of Yolo County, for

certified copy of letters of ad^

ministration, required as evi-

dence 1 .50

Sept. 15th, 1893. . .To Bennett, Court reporter ... J 17.00

$126.80
That other items of costs were paid by W. H. Cobb, on

behalf of libelants, which affiant does not attempt to state

in the above list.

CLINTON L. WHITE,
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Subscribed and sworn to before nie tliis 23r(l day of

April, 1894.

[Seal.] CHAS. T. HUGHES,
Notary Public, in and for the County of

Sacramento, State of California.

Iti the United States Disti'lct Coui^t, Northern District of

California.

Henry F. Smith, et al., i

/

The Occidental & Oriental
Steamship Co.

Received of libelants in the above entitled cause the

sum of $10.20, being for one day's attendance as a witness,

and mileage from Sacramento to San Francisco and return,

87 miles each way, on the trial of said action.

Jacob Noe.

United States llarshaTs Office, Northern District of Cali-

fornia. In the United States District Court.

Smith, et al.,
|

vs.
i^

O & O. S. S. Co. j

San Francisco, Aug. 21, 1893.

Received of M. G. Cobb, Piff 's Counsel, twenty-five

dollars, on account of costs and disbursements in the above-

entitled suit.

W. G. Long, Marshal.

By A. I. Farish, Deputy Marshal.
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In United Stales District Court, Northern District of

California.

\

Henry F. Smith, et al.,

V.

The Occidental and Oriental

Steamship Co.
J

Received of libelants in tlie above entitled cause the

sum of $13.20, being three days' attendance as witness,

and mileage from Sacramento to San Francisco and return,

87 miles each way, on the trial of said cause.

Mrs. Sarah J. Nye.

In the District Court of the United States, Northern Dis-

trict of California.

r

Henry F. Smith, et al.,

V.

The Occidental & Oriental

Steamship Co.
J

Received of libelants in the above entitled cause the

sumof $10.20, being for one day's attendance as a witness,

and mileage from Sacramento to San Francisco and re-

turn, 87 miles each way, on the trial of said cause.

George B. Blue.

Service of a copy of witliin admitted this 25th day of

April, 1894, at San Francisco.

W. H. L. BARNES,
Proctor for Respondents.

[Endorsed:] Filed April 24th, 1894.

Southard Hoffman, Clerk.
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Northern District of Califo?'nia. United States DistiHct

Coiirt.

Henry F. Smith, et al.,

vs.

Occidental & Oriental S. S

Co ET al.
J

} No. 10,732.

1892—
Oct. 29tli . . .Serving Siibp. on Thomas Wallace and

Jno. Lundey $1.00

Paid witness fees : . . . 3.00

3 1st... Serving Subp. on Rufiis Comstock ... .50

Sept. 4th .. . Serving Subii. on 1 2 witnesses for Plf!., 0.00

Paid witness fees, $10.00; expenses,

12.50 18.50

13th... Serving Subp. on W. A. Phillips for

Plff ! 50
1894—

Apr. 26th... Poundage on 1 10,000 52.50

182.00

Sept. 14th. ..By Cash from Plffs -. 29.50

12.50

[Endorsed:] Filed April 24th, 1894.

Southard Hoffman, Clerk.
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District Cowt of the United States, Northern District of

California.

Henry F. Smith, et al, by A. Smith, &c.
]

Nos.
vs. V 257-10,732

Occidental and Oriental S. S. Co. J in Admiralty.

CLERK^S COSTS.
1890—

Aug. 19...Filed complaint .20 iss'd summons $2.40 |2 (30

. . . Iss'd two copies summons 4 00

...Iss'd two certified coi)ies complaint, 18

folios 3 60

...Seal and certificate to copies 1 40

21... Filed summons .20, filed return .20, ent.

return 30 70

27... Filed demurrer of O. & O. S. S. Co... 20

Se})t. 1... Filed order extending time to Pacific

S. S. Co. to plead 20

Nov. 1.. .Filed Ans. of Pacific S. S. Co 20

1891—

Jan . 2 . . . Filed notice to set demurrer for hearing. . 20

...Filed plfifs' brief .20, Jan. 12th hearing

on dem £0

29. . .Order demurrer overruled 30

Feb. 18... Filed ans. .20, filed af!d't of service of

ans 40
1892—

Feb. 1... Order trial set for Mch. 15, '92 30

Mch. 15. . . Order trial cont. for the term 30

July 11... Ent'g case on calender 30

...Order trial set for Oct. 10 30

Oct. 10... Order trial cont. to Nov. 9th 30
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Oct. 29...Iss'd .supb. .50, and two copies .80,pm\. 1 30

31 . . .Iss'd supb. 50, and 1 copy 40 00

...Filed two supbs. on ret. .40, filed rets.

40, ent. returns .60 1 40

Nov. 1... Iss'd supb. .50, and copy .40, for plff. .. 90

9. . .Order cause dismissed as to Pacific Coast

S.S.Co 30

. . .Order trial continued for term 30

28. . .Order trial set for Jan. 16 30

1893—

Jan. 16... Order trial cont. for the term 30

Feb. 3... Iss'd supb. .50, and 14 copies $5.60, plft' 6 10

July 10... Entering case on calender 30

Aug. 14. . .Order trial set for Sept. 4th 30

19. . .Iss'd supb. .50, and 15 copies plflf. |6.00 6 50

28... Iss'd supb. .50, and 18 copies for deft.

$7.20 7 70

30... Iss'd supb. .50, and 6 copies for deft.

$2.40 2 90

Sept. 4. . .Filed supb. on ret. .20, filed ret. .20, ent.

ret. .30 70

...Order trial cont. Sept. 7 30

...Filed supbs. 2 on ret. .40, filed rets.

.40, ent. rets. .60 1 40

...Filed stip. that this action is one in ad-

miralty 20

. . .Hearing .30, order libs, allowed to amend

etc., swearing witnesses libs. .40 70

Sept. 8... Order further hearing cont., etc 30

12... Further hearing .30, swearing 8 wit-

nesses for libs, etc 1 90



378 Henry F, Smiih et al vs.

Sept. 13...l8s'cl supl). .50, and copy for lib. .40... 90

...Hearing resumed .30, swearing 5 wit-

nesses for lib. .fl.OO, and 9 for re-

spondents 11.80 3 10

Sept. 14... Further hearing .30, argued and sub.

filed testy .20 50

27 . . .Order proctors for libs, submit brief, etc. 30

1894—

Jan. 3... Filed order allowing Barnes withdraw

Ex. 1 30

Apr. 10... Order libelants recover $10,000 and

cost, etc., filed opinion .20 50

18... Made two copies of opinion for respond-

ents 300 folios 60 00

23. . .Order decree signed and entered 30

...Filed decree .20, entered same |1.80... 2 00

24... Filed proctor for libelants' bill of costs.. 20

. . . Filed marshal's bill of costs 20

...Filed clerk's bill of costs 20

. . . Made and filed judgment record 2 50

. . . Docket indices 6 00

1127 80
Taxed at $127.80.

Sou'THAED Hoffman, Clerk.

April 24th, 1894.

[Endorsed :] Filed April 24th, 1894.

Southard Hoffman, Clerk.
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IJI
Jn the District Court of the United States in and for the

Northern Disti'ict of Califormia.

In Admiralty,

Henry F. Smith and George C.

Smith Infants, by Eliza A.

Smith their Guardian, and

Eliza A. Smith for herself and

as Administratrix of the Estate

of Henry Smith, deceased.

Libelants, j^ No. 10,732.

vs.

Occtdental & Oriental Steam-

ship Company (a corporation)

and Pacific Coast Steamship

Company, (a corporation),

Respondents.

And now, by its Proctors, W. H. L. Barnes and Frank

Shay, comes the Occidental and Oriental Steamship Com-

pany, a corporation, respondent in the above entitled action,

and })rays this Honorable Court to allow an appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, from the final decree of tlie said District Court in

said action, made and entered on the 2ord. day of April,

1894 ; and also that an order be made fixinoj the amount

of security which respondent shall give and furnish upon

taking said appeal ; and that upon giving said security

all further proceedings in this Court be stayed and

suspended until the determination of said appeal by



380 Heniiy F. Smith et al vs.

the said United States Circuit Court of Appeals for the

Ninth Circuit.

And your petitioner will ever prsiy etc.

Dated May 1st., 1894.

W. H. L. BAENES and

FEANK SHAY,
Proctors for Respondents, the Occidental &

Oriental Steamshijj Co., a Corporation.

[Endorsed:] Filed May 1st., 1894.

Southard Hoffman^ Clerk.

In tlie District Court of the United States in and for the

Northern District of California.

In Admiralty.

Henry F. Smith and GEORCiE C.

Smith, Infants, by Eliza A.

Smith their Guardian, and

Eliza A. Smith for herself, and

as Administratrix of the Estate

of Henry Smith, deceased,

Libelants.

vs.

Occidental & Oriental Steam-

ship Company (a corporation)

AND Pacific Coast Steamship

Company (a corporation),

Respondents.

No. 10,732.

U])on petition, and motion of AV. H. L. Barnes and
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Fi-<iiik Shay, Proctors for the Occidental and Oi'icntal

Steamship Coin})aiiy, a Corporation, respondent in the

above entitled action, it is ordered that an appeal to the

United States Circuit Court of A])peals for the Ninth

Circuit, from the final decree heretofore and on the 2ord.

day of April, 1894, made and entered in said United

States District Court be, and the same is hereby allowed;

and tlie bond to be <>iven on said a})peal is hereby fixed at

tlie sum of $20,000, and it is further ordered that upon

tlie giving of said bond all further proceedings in said

District Court be stayed until the determination, by the

United States Circuit Court of Appeals for the Ninth

Circuit, of said appeal.

Dated May, 1st., 1894.

WM. W. MORROW,
Judge of said United States District Court.

[Endorsed:] Filed May Ist., 1894.

Southard Hoffman^ Clei-k.
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Tn the Dldrict Court of the United States, in atid for the

Northern District of California.

In Admiralty.

Hexhy F. Smith and Geokge C.

Smith, Infants, by Eliza A.

Smith, their Gnanlian, and

Eliza A. Smith, foi- herself,

and as Administratrix of the

Estate of Henry Smith, De-

ceased,
Libelants, > No. 10,732.

vs.

The Occ'idntal and Oriental

Steamship Company, a Cor-

l)oration, and the Pacific

Coast Steams] iii> Company, a

Corporation, x> ^ ^^ liesj)ondents.

The Occidental and Oriental Steamship Company, re-

spondent in the above entitled action, having petitioned

said Conrt for an order permitting it to appeal to the Hon-

orable the United States Circuit Court of Appeals for the

Ninth District, from the judgment made and entered in

said cause, now makes and files with its said petition the

following, and specifies the same as its assignment of er-

rors herein, and upon which it will rely for a reversal of

said judgment

:

1. That the said District Couil of the United States

erred in overruling respondent's demurrer to the complaint

filed in said action, to which luliiig of said District Couit

of the United States it duly excepted;
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2. There was no evidence which proved or which

tended to prove any negligence upon the ])art of defend-

ant, or upon the part of its agents or servants, in the

management of the steamship Oceanic, before or at the

time of tlie collision with the steamship City of Chester;

o. There was no evidence which proved, or which

tended to prove that the respondent, through its agents or

servants in charge of the Oceanic failed to exercise proper

care under all of the circumstances to avoid the collision,

or that it did anything that it ought not to have done, or

neglected to do anything that it shoidd have done;

4. There was no evidence which proved, or which

tended to prove that respondent, through its agents on the

Oceanic, or otherwise, had or ought to have had any

knowledge as to tlie inability of those in charge of the

City of Chester, to safely navigate her, with due regard to

tides and currents, and the ability to handic; her in j)ur-

suance of the sioujds interchanoed l)v the Oceanic and the

Chester, which signals recpiired each vessel to starboard

her helm and go to port;

5. The evidence proved that the respondent, through

its agents, handled the Oceanic properly, prudently and

carefully in everj^ respect, and observed and exercised all

the care which the law imposed upon it under all the

circumstances of the case, and that the collision between

the Oceanic and the Chester occurred without any fault

on the ])art of respondent or its agents;

(). The evidence proved that the collision occurred

solely by reason of the inability of the persons in charge

of the Chester to control and manage that vessel, and that

when the respondent, through its agcjits in charge of the
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Oceanic, observed that fact and saw that the Chester was

not being managed pnrsuant to the signals interchanged

by the two vessels, it promptly, carefully and prudently

used all means in its power to avoid a collision;

7, The evidence proved that the respondent, through

its agents, navigated the Oceanic in strict accordance with

the rules and laws of navigation, before and at the time of

the collision, and that it exercised due and proi>er care to

avoid collision

;

8. The evidence proved that the Oceanic arrived off

the port of San Francisco, on the morning of August

22d, 1888 ; that the weather was foggy ; that as the steam-

ship entered the harbor its officers and crew were at their

proper stations ; that an efficient lookout was kept and

])roper dicipline maintained ; tliat the proper fog signal

was given and had been given by blasts of the steam

wdiistle sounded at intervals of less than a minute for

several hours preceding the collision with the Chester

;

that for several hours preceding said collision, the speed

of the Oceanic had been moderate, ranging from half

speed to slow, dead slow and with occasional stops ; that

for eleven minutes before the collision, the Oceanic was

proceeding " dead slow," with just sufHcient movement of

her engines to maintain steerage way; that when near

Point Diablo, in the bay of San Francisco, the master

and pilot of the Oceanic saw the Chester looming up

through the fog and at a distance of half a mile : that the

Chester was moving at full s[)eed ; that she was two and a

half points off the starboard bow or right hand side of

the Oceanic ; that immediately thereupon, pui'suant to the

j'ules of navigation, the master of the Oceanic sounded
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two blasts of the steam whistle which meant " I am going

to starboard my helm and pass to the left, you do the

same"; that at the same time the helm of the Oceanic was

2)ut hard starboard; that the master of the Chester

answered said signal with two blasts of his steam whistle,

which meant that the Oceanic's signal was understood:

that the hebn of the Chester would be j^nt starboard and

that the vessel would also go to the left; that had the

Chester acted on her starboard helm, as she had signaled

she would do, the two vessels would have safely passed

each other; that shortly after the first interchange of

sio-nals the Oceanic ao;ain sounded two blasts of her steam

whistle, indicating that she was still starboarding her helm

and going to the left, and that the Chester again answered

with two similar blasts, indicating that she understood the

Oceanic's signal, would starboard her helm and g ) to the

left; that if, after such second interchange of signals, the

Chester had starboarded her helm and gone to the left, as

agreed, the vessels would have passed each other safely

and there would have been no collision; that immediateh^

after such second interchange of signals the master of the

Oceanic observed that the Cliester was not passing to the

left i)ursuant to signal, but bore down upon the Oceanic

as if under the influence of a port helm; that at the time

such fact was observed, immediately after said second

interchange of signals, the master of the Oceanic ordered

the engines of the vessel to be put to " full speed astern,"

and that this order was immediately obeyed; that said

order was given and obeyed about two minutes before said

collision; that at the time of the giving and obeying of

said order the Oceanic was going " dead slow "; that at
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the time of the collision the Oceanic's headway had been

stopped, and that she was beginning to move backward;

that at the time the backwash from the pro])eller was

coming forward and reached a point between the funnel

and the bridge of the Oceanic; tliat the Chester slewed or

swung aronnd and struck the prow of the Oceanic and was

so injured that she sank; that there was nothing left un-

done by the master of the Oceanic to avert the collision, and

that the same occurred without any fault whatever on his

part, or on the j)art of any one on board of the Oceanic.

9. The evidence proved that the Oceanic passed the

tug Kelief and the British ship Lord Wolsely about two

miles outside of Point Bonita, an hour or more before the

collision; that her course was then a northeasterly one;

that she maintained that course, j^ointing for the northerly

shore of the Golden Gate; that she passed into the Golden

Gate from a (i[uarter to a half mile from Point Bonita;

that the officers of the Oceanic could see the loom of the

land at Point Bonita through the fog; that she passed

within a quarter of a mile from Point Diablo, and that the

officers of the Oceanic could see the land at that jwint

down the water's edge and for 20 feet above it; that they

could see Lime Point; that they could not see any object

on the southerly shore of the Golden Gate or the Bay of

San Francisco; that it was usual and proper for vessels

entering the harbor of San Francisco, on a flood tide, to

come in on the northerly side of the channel; that the

Oceanic came into poi't at a moderate speed; that she Avas

carefully, prudently and ably handled and navigated; that

her machinery, appliances, steering gear and equipments

were in first-class order and condition;
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10. The evidence proved that the Chester left her dock

at about 9:15 a. m.; that after getting straightened out and

headed down the bay her engines were going ''full speed

ahead ;" that she encountered fog when opposite Black

Point and began sounding her fog signal; that she heard

and responded to the two-blast signal sounded by the Oce-

anic,* indicating that she would starboard her helm and go

to the left ; that she responded to the second two-blast

signal from the Oceanic, indicating that she understood

the signal, could and would obey it and would go to the

left ; that she was a vessel of 1,100 tons register ; that she

had on board only 120 tons of freight and 115 passengers

and a crew of 32 men ; that a strong flood tide was run-

ning into the harbor of San Francisco through the Golden

Gate, that the flood from the ocean struck the ocean shore

l)elow Fort Point and caused a tide rip or eddy which

caused a powerful current to set across the channel in the

direction of Lime Point ; that said current had a velocity

of five or six miles an hour; that when the Chester was

opposite Fort Point and immediately before the second

interchange of the two-blast signal the bow of the Chester

was struck by said tide rip or eddy setting across said

channel ; that said tide rip or eddy caused the Chester to

swing around and against the influence of her starboard

helm and to take a northerly direction across said channel

;

that said tide rip or eddy so carried said Chester that she

was thrown up and against the prow of the Oceanic, and

was so injured that she sank ; that after the Chester struck

said tide rip or eddy, there was nothing that could have

been done by those in charge of the Oceanic that was not

done to avert a collision
;
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11. Tlie evidence proved tliat tlie collision occurred at

;i i)()int Ml)out a quarter of a mile from the north shore of

the channel, and that the wreck of the Chester then sunk

and now lies at a point near Lime Point, two-fifths of

tlie width of channel fi-om the northerly shore thereof

and three-fifths of the distance fVom the San Francisco

shore

;

12. The evidence |)roved that there was no confusion

or misunderstanding on the part of the master of the

Chester or of the master of the Oceanic with respect to

the signals interchanged; that the master of the Oceanic

believed that the master of the Chester could and would

do as he had agreed to do, viz : starl)oai'd his helm and go

to the left; that there Avas nothing in the situation or in

the conduct of the Chester to lead or cause the master of

the Oceanic to think that the Chester would not or could

not mind her helm and go to the left ; that there was noth-

ing in the situation or in the conduct of the Chester until

she struck said tide rip or eddy and was deflected or turned

from \mv agreed course, to cause the master of the Oceanic

to believe that she would become unmanageable in said cur-

rent or tide rip and would be carried across the bow of the

Oceanic; that the master and pilot of the Oceanic were

carefully and closely watching the Chester from the time

she appeared in sight until she sank after the collision
;

that the moment it became evident that she was unman-

ageable or was not complying with her agreement to

go to the left, they promptly adopted all possible

means to avert a collision ; that as soon as a risk of

collision could possibly or reasonably be apprehended

or known, the master of the Oceanic stopped and re-
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versed his engines and caused them to go " full speed

astern," and endeavored by every means in his power to

avert a catastrophe

;

lo. The evidence proved that the officers of the Ches-

ter knew where she was ; that they knew that the flood

tide was coming in ; that they knew of the tendency of

the tide or current to set across the channel ; that they

knew whether or not they were able to navigate their ves-

sel under all of the conditions then present; that they

interchanged signals with the Oceanic, believing that they

could manage their vessel pursuant to such signals ; that

the master of the Oceanic could not or did know any-

thing about the Chester or the ability or inability of her

officers to navigate her ; that the master of the Oceanic

had a right to assume that the officers of the Chester could

and would navigate their vessel as agreed by the signals
;

that he had a right to assume that the officers of the Ches-

ter interchanged signals with the Oceanic in view of all

of the circumstances and conditions then present, and to

assume that such signals would be observed by the

Chester ; that as soon as he saw there was any doubt

or difficulty respecting the course of the Chester, the

master of the Oceanic promptly used all the means

at his connnand and did all that was possible to avoid

collision

;

14. The evidence proved that the master of the Oce-

anic fully complied with the rules and laws of navigation

in the conduct and navigation and management of his

vessel ; that he did nothing that he ought not to have

done ; that he failed to do nothing that he should have
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done ; that, so far as the Oceanic was concerned, the

accident was unavoidable.

W. H. L. BARNES and

FEANK SHAY,
Proctors for respondent, the Occidental and

Oriental Steamship Company.

(Endorsed:) Filed May 1st, 1894.

Southard Hoffman, Clerk.

By J. S. Manley, Deputy Clerk.

In the District Court of the United States, in. and for the

Northern District of California.

In Admiralty.

Henry F. Smith and Geo. C.

Smith, Infants, by Eliza A.

Smith, their Guardian, and

Eliza A. Smith for herself, and

as Administratrix of the estate

of Henry Smith,, deceased.

Libelants, / No. 10,7312.

vs.

Occidental & Oriental Steam-
ship Company (a corporation)

and Pacific Coast Steamship
Company (a corporation),

Respondents and Appellants.

To the Honorable United States Circuit Court of Appeals

for the Ninth Circuit :

The api)eal of the Occidental & Oriental . Steamship

Company (a coi-poration), respondent above named, re-

sjDectfully shows

:
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That upon the 19th day of August, 1890, libelants filed

their verified libel in which they prayed judgment against

respondents for the sura of seventy-five thousand two

hundred and seventy-five ($75,275) dollars damages

alleged to have been sustained by reason of the death of

Henry Smith, the husband of libelant. Eliza A. Smith,

and father of the other libelants, while a passenger on the

steamship City of Chester, controlled and operated by the

Pacific Coast Steamship Company (a corporation), one of

the resp>ondents above named, by reason of a collision

occurring on the 28th day of August, 1888, at or near the

entrance to the harbor of San Francisco, between said

steamship and the steamship Oceanic, controlled and oper-

ated by the respondent, the Occidental & Oriental Steam-

ship Company (a corporation), appellant herein, whereby

said steamshiji, City of Chester, was sunk, and said Henry

Smith drowned, and for costs of suit.

That thereupon the summons in said action was issued,

and a copy thereof, together with a copy of said libel,

served on respondent, the Occidental & Oriental Steam-

ship Company (a corporation); whereupon the said re-

spondent served on said libelants and filed with the clerk

of said Court a demurrer to said libel, which said demur-

rer was thereafter and on the 29tli day of January, 1891,

by order of said Court overruled and said respondent

allowed twenty (20) days thereafter in which to answer
;

that thereupon, in pursuance of said order, said respond-

ent made and served upon said libelants, and on the 18th

day of February, 1891, filed in said Court its said answer.

That on or about the first day of September, 1890, the

Pacific Coast Steamship Company (a corporation), one of
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the respondents above named, as charterer and lessee of the

said steamship " City of Chester," filed a petition in this

Court for a limitation of its liability under Section 4282-

4289, Revised Statutes of the United States. Thereafter

such proceedings were had that a decree was entered limit-

ing- the liability of said Pacific Coast Steamship Comj^anj^ (a

corporation) to seventy-five (1575.00) dollars, the appraised

value of a small boat saved from the wreck of the " City

of Chestei""; whereupon said action was dismissed as to the

Pacific Coast Steamship Company (a corporation), leaving

said Occidental & Oriental Steamship Comj^any (a corpor-

ation), this appellant, the only remaining respondent.

That said action was brought oiiginally with a view to

the libelants availing themselves of such common law

remedy as this Court could afford by virtue of the Judiciary

Act, but, by a stipulation entered into between the j^arties

and filed September 7, 1893, it was agreed that said canse

was an Admiralty cause in personam, and should be

treated as such.

That thereafter the trial of said cause was had before

said Court and the Hon. W. W. Morrow, Judge thereof,

upon the pleadings and stipulation so as aforesaid made

and proofs taken, and said cause was thereupon and on the

14th day of September, 1893, submitted to the said Court

for its decision.

That thereafter and upon the 10th day of April, 1894,

the said Court rendered and delivered in writing its de-

cision, wherein it found the allegations of the libelant's

libel to be true, except that it found the libelants had been

damaged by said respondent, the Occidental & Oriental

Steamship Company (a corporation), in the sum of ten
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thousand (|10,()00) dollars, instead of the sum stated in

said libel; and thereafter and on the !2od day of April,

1894, made and entered its decree in favor of said libel-

ants and against said respondent, the Occidental c^ Ori-

ental Steamship Company (a corporation), for the sum of

ten thousand ($10,000) dollars, with the legal interest

thereon from the date thereof, together with libelant's

costs of suit, taxed at $

That thereafter the said respondent, this appellant, served

upon Proctors for libelants, and on the 1st day of May,

1894, filed with the Clerk of said District Court, its assign-

ment of e]-rors and petition for, and thereupon obtained,

an order from said United States District Court and the

Honorable W. W. Morrow, Judge thereof, who tried said

action, permitting appellant to make this appeal; whereujion

this appellant served and filed with the Clerk of said Court

its notice of appeal to said United States Circuit Court of

Appeals for the Ninth Circuit.

That appellant is advised and insists that said decree is

erroneous as said libelants were not and are not entitled to a

decree in the sum named or in any sum whatsoever, or to

any decree in its favor and against said respondent, this

appellant, but on the contrary said respondent, this appell-

ant, is entitled to a decree in its favor and and against said

libelants for its costs and for said and other reasons set

forth in its assignment of errors, appeals from the whole

of said final decree, and prays that this Court proceed and

hear and examine said cause on the pleadings and proofs

in said United States District Court made and taken,

and such other proofs to be introduced, and that the said
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final decree of said United States District Court be re-

versed.

W. H. L. BARNES and

FRANK SHAY,
Attorneys for Respondent and Appellant, the

Occidental and Oriental Steamship Com-

pany (a Corporation).

[Endorsed :] Filed 1st day of May, a. d. 1894.

Southard Hoffman, Clerk.

United States District Court, Northern District of Cali-

fornia.

Henry F. Smith and Geo. C.

Smith, Infants, by Eliza A.

Smith, for herself and as

Administratrix of Estate of

Henry Smith, deceased, /
No. 10,/ 32.

vs..

Occidental and Oriental

Steamship Co., etc.

The Clerk of the above Court will proceed to make up and

complete the transcri])t on appeal in the above entitled and

numbered cause.

May 1, 1894. W. H. L. BARNES and

FRANK SHAY,
Proctors for Respondent and Apj^tellant.

[Endorsed :] Filed May 1st, 1894.

Southard Hoffman, Clerk.
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In tlie District Court of the United States, in and for tlie

Northern District of California.—In Admiralty.

Henry F. Smith and Geo C.

Smith, Infants, by Eliza A.

Smith, their Guardian, and

Eliza A. Smith, for herself

and as Administratrix of Es-

tate of Henrit Smith, deceased,

^g^
Libehuits,

\ No. 10,782.

Occidental and Oriental
Steamship Company, a Corpo-

ration, and Pacific Coast
Steamship Company, a Corpo-

ration,

Respondents.

To the Clerk of said Court, Libelants herein and Clinton

L. White Esq., and Wm. H. Cobb, Esq., their 'proctors.

You, and each of you take notice that the Occidental

«& Oriental Steamship Company, a corj^oration, respon-

dent herein intends to and does hereby appeal from the

final decree in said cause made and entered on the 23rd.

day of April, 1894, to the United States Circuit Court of

Appeals for the Ninth Circuit.

W. H. L. BARNES and

FRANK SHAY,
Proctors for Respondents, the Occidental & Oriental

Steamship Company, a Corporation.

Service of a copy of theAvithin Notice of Appeal hereby

admitted, this 2nd. day of May, A. d. 1894.

CLINTON L. WHITE and

WILLIAM H. COBB,

Proctors for Libelants.
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[Eiiclorsed:] Filed May 2iid, 1894.

Southard Hoffman, Clerk.

In the Disirlct Court of the United States, in and for the

Northern District of California.—In Admiralty.

Henry F. Smith and Geo. C.

Smith, Infants, by Eliza A.

Smith their Guardian^ and

Eliza A. Smith, for herself and

as Administratrix of the Estate

of Henry Smitli, deceased,

Libelants, j^ No. 10,732.

vs.

Occidental & Oriental Steam-

ship Company (a Corporation),

and Pacific Coast Steamship

Company (a Corporation),

Kespondents.

Know all men by these presents, that we, the

Occidental & Oriental Steamship Company (a corpora-

tion), as principal, and Charles F. Crocker and A. N.

Towne, as sureties, are held and firmly bound unto the

above-named libelants in the full and just sum of two

thousand (JoUars, to be paid to the said libelants, their cer-

tain attorneys, executors, administrators or assigns, to

which payment, well and tiiily to be made, we bind our-

selves, our heirs, executors and administrators, jointly and

severally, by these presents.

Sealed with our seals and dated this 2nd day of May in

the year of our Lord one thousand eiglit hundred and

ninety -four.
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Whereas, lately, at a session of said District Court in a

suit pending in said Court between Henry F. Smith and

Geo. C. Smith, infants, by Eliza A. Smith, their Guardian,

and Eliza A. Smith for herself and as administratrix of

the estate of Henry Smith, deceased, libelants, and said

Occidental & Oriental Steamship Company (a corpora-

tion)^ respondent', a final decree was rendered, made

and entered against the said respondent, the Occidental

& Oriental Steamship Company (a corporation), and

the said respondent having obtained an order allowing

an a2:)peal to the United States Circuit Court of Appeals

for the Ninth Circuit and filed the same in the Clerk's

office of said District Court, to reverse the decree in the

aforesaid suit, and a citation being about to issue, directed

to said libelants, citing and admonishing them to be and

appear at the United States Circuit Court of Appeals for

the Ninth Circuit, to be liolden at the City and County of

San Francisco, State of California, on a day to be therein

specified.

Now, therefore, the condition of said obligation is

such that if the said Occidental & Oriental Steamship

Company (a corporation), shall prosecute said appeal to

effect, and answei* all costs and damages if it fail to make

its plea good, then the above obligation to be void; else to

remain in full force and virtue.

Occidental & Oriental Steamship

[seal.] Company (a Corporation).

By D. D. Stubbs, its Secretary. [seal.]

Chas. F. Crocker, [seal.]

A. N. TowNE. [seal.]
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Northern District of California
' Vss.

City and County of San Francisco.

Charles F. Crocker and A. ]S', Towne, the persons

named in and who subscribed tlie foregoing undertaking

as the sureties thereto,, being severally duly sworn, each

for himself, says: 'i'hat he is worth the amount specified

in said undertaking, over and above his just debts and

liabilities, exclusive of property exempt from execution,

and that he is a resident and a freeholder within the

said District.

Chas. F. Crocker [Seal.]

A. N. TowNE [Seal.]

Subscribed and sworn to before me, this 2nd day of

May, 1894.

[Seal.] E. B. Ryan, Notary Public.

Form of bond and sufficiency of sureties apj)roved this

2nd. day of May, 1894.

AVM. W. MORROW,
Judge of said District Court

[Endorsed :] Filed May 2nd., 1894.

Southard Hoffman, Clerk.
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In the United States District Court, Northeyni Disti'ict of

California.

Henry F. Smith, et al.,

Appellees.

vs.

Occidental and Oriental Steam-

ship Company,

Appellant.

It is hereby stipulated by and between the Proctors for

the respective parties that the ori,^inal exhibits, maps,

photographs and drawings, and models used upon the

trial of the above entitled action in the United States

District Court, Northern District of California, may be

transmitted to the Circuit Court of Appeals for the Ninth

Circuit, with the Apostles in the said action, without

being attached thereto, and that said exhibits, majis,

photographs, drawings and models need not be printed in

the printed record in said cause.

Dated July 31st., 1894.

CLINTON L. WHITE, and

WM. H. COBB,

Proctors for Appellees.

W. H. L. BAPNES and

FPANK SHAY,
Proctors for Appellant.

[Endorsed :] Filed July 31st., 1894.

Southard Hoffman, Clerk.
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District Cou7't of the United States, Northern District of

Califor7iia.

Henry F. Smith, et al.,
|

vs. f

No. l<d,l'-^'2.

Occidental and Oriental v

Steamship Company\

ACCRUING CLERK'S COSTS
1894—

May 1st Filed Petition for Allowance of Ap-

peal I .20

Filed Order Allowing Appeal, &c ... .20

Filed Assignment of Errors .20

Filed Formal Appeal .20

2nd Filed Notice of Appeal 20

Filed Supersedeas Bond .20

Filed Approval of Bond .20

July 31st... Filed Stipulation as to Exhibits, &c.. .20

Filed Citation on Appeal .20

Making Transcript on Appeal, 1100

ffs. at20c 220.00

Making coj^y Transcript on Appeal

for printer, 1 100 ffs. at 10c 1 10.00

Seal and Certificate to Transcript .70

Filed Clerk's Accruing Bill Costs 20

Filed Receipt for Transcript .20

1333.10
Clerk's accruing costs taxed at $333.10.

Southard Hoffman, Clerk.

[Endorsed:] Filed July 31st, 1894.

Southard Hoffman, Clerk.
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United States of America, |

r SS.
Northern District of California,

j

I, Southard Hoffman, Clerk of the District Court of the

United States, for the Northern District of California., do

hereby certify that the foreooing and liereunto annexed

tliree hundred and ninety-eight pages, numbered from 1

to 398 inclusive, contain a full, true and correct transcript of

the record in said District Court in the cause entitled,

" Henry F. Smith and Geo. C. Smith, Infants, by Eliza

A. Smith, their Guardian, and Eliza A. Smith for her-

self and as Administratrix of the Estate of Henry Smith,

deceased, vs. Occidental and Oriental Steamship Com-

pany, a corporation," made uj) pursuant to Kule 52 of the

Kules of the Supreme Court of the United States.

Witness my hand ami seal of said Court at San Fran-

cisco, this 14th day of August, a. d. 1894.

(Seal.) Southard Hoffman, Clerk.




